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- CA-IR-452
Ref: HELCO WP-545, Pages 13 through 21.

HELCO.WP-545 , Pages 13 through 21, is Power Purchase Agreement and Interconnection
Agreement with Encogen Hawaii, L.P.

a. Please provide all the pages to this agreement including all amendments, attachments and
exhibits.

b. Please provide the definitions and values used to determine the energy charge as shown on
HELCO WP-545, Page 17 for the following: ‘ ‘

1. Facility Price;

2. GDPIPD Current;

3. GDPIP Base; and

4. Fuel Component Base,

HELCO Response:

®:

See Attachment 1 to this response for a copy of the Power Purchase Agreement and
Interconnection Agreement with Encogen Hawaii, L.P. Attachment 1 is voluminous and is
available for inspection at HECO’s Regulatory Affairs Division office, Suite 1301, Central
Pacific Plaza, 220 South King Street, H onoiu]u, Hawaii. Please contact Dean Matsuura at
543-4622 10 make arrangements to inspect the requested information. Also attaéhed are the

following:

» Attachment 2 for Amendment No. 1 to the Power Purchase Agreement, dated January
14, 1999; |

e Attachment 3 for the Power Purchase Agreement Novation between Encogen Hawaii,
L.P., Hamakua Energy Partners, L.P., and HELCO dated November 8, 1999;

» Attachment 4 for the Consent and Agreement Concerning Certain Assets of Jones
Capital, LLC, by and among Black River Energy, LLC, Hamakua Energy .Parmers, LP,

and HELCO effective on May 26, 2004;
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Attachment 5 for the Consent and Agreement Concerning Certain Assets of TPS
Hamakua, Inc. and TPS Hawaii, Inc., by and among BR Landing, LLC, Black River
Energy, LLC, Hamakua Energy Partners, L.P., and HELCO effective‘July 15, 2004; |
Attachment 6 for the Irrevocable Standby Letter of Credit Number SB002748, issued on
July 15, 2005, by RBC Centura at the request and for the account of Black River Energy,
LLC, to -HELCO, the beneficiary;

Attachment 7 for the Iirevocable Standby Letter of Credit Number S_BOOSMQ, issued on
June 30, 2005, by RBC Centura at the request and for the account of Black River
Energy, LLC, to HELCQ, the beneficiary; -

Attachment 8 for the Irrevocable Standby Letter of Credit Number SB005150, issﬁed on
June 30, 2005, by RBC Centura at the request and for the account of Black River
Energy, LLC, to HELCO, the beneficiary; ‘

Attachment 9 for the Amendment to Consent and Agreement Concemning Certain Assets
of Jones Capital, LLC, by and among Black River Energy, LLC, Hamakua Energy
Partners, LP, and HELCO dated May 26, 2006;

Attachment 10 for the Amendment to Guaraniee Agreement Between Black River
Energy, LLC, and HELCO dated May 26, 2006;

Anachment 11 for the Amendment 10 Consent and Agreement Concerning Certain
Assets of TPS Hamakua, Inc., and TPS Hawaii, Inc., by and among BR Landing, LLC,
Black River Energy, LLC, Hamakua Energy Partners, LP, and HELCO dated May 26,
2006;

Anachment 12 for the Amendment to Guarantee Agreement Between Black River

Energy, LLC and HELCO daied May 26, 2006;
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e Attachment 13 for the Amendment to Irrevocable Standby Letter of Credit Number

SB0031489; and
o Attachment 14 for the Amendment to Irrevocable Standby Letter of Credit Number
SB003150.
b. 1. The Facility Price is HELCO’s total cost of delivered No. 2 fuel oil at Keahole; including
all ocean and land transportation charges, demand charges, storage charges, and taxes.
Refer to page 17 of HELCO-WP-545 for a full definition of Facility Price and réfer to
HELCO-402 and confidential HELCO-WP-402 pages 1and3 for Keahole fuel oil pnce
2. The GDPIPD is used to adjust certain reference year dollar amounts to cunéﬁt year-
values. The GDPIPD Current is adjusted on Janvary 1 using the previous year’s Third
Quarter Final GDPIPD value. For the Test Year, the Third Quarter Final 2005 GDPIPD
Current is 112.527. '
3. The GDPIPD Base is adjusted on January ] using the previous year’s Third Quarter
Reference Year 1994 GDPIPD value. For the Test Year, the Third Quarter Final 1994
GDPIPD Base is 90.530.
4. The Fuel Component Base 1s defined on pages 18 10 20 of HELCO-WP-545. The
production simulation mode] calculates the full fuel component, which includes the fuel
component base at the vanous rates and types of dispatch and load, using Keahole Fuel price

and fuel base price, and adjusted for 2% discount.
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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF HAWAII

In the Matter of the Applicaticn of
. HAWAYI ELECTRIC LIGHT COMPANY, INC.

Agreement and Interconnection
Agreement with Encogen Hawall, L.P.,

}
)
)
)
For Approval of Power Purchase )
)
)
- and for Declaratory Order )

)

APPLICATION

TO THE HONORABLE PUBLIC UTILITIES COMMISSION
OF THE STATE OF HAWAII:

The Application of Hawaii Electric Light Company, Iﬁc.

("HELCO") shows unto this Honorable Commission as follows:
"I. INTRODUCTION

1. Requested Approval Ordex

HELCO respectfully requests that the Commission:
(a) approve the Power Purchase Agreement dated October 22, 1997
("PPA"), by and between HELCO and Encogen Hawaii, L.é.
(*Encogen®), a copy of which is atctached hereto as Exhibit "A",
pursuant to which HELCO intends to purchase electrical energy

and firm capacity from Encogen from a 60 megawatt ("MW®) (netl)

1 The PPA generally refers to capacity amounts at the
metering point (i.e., to the "net"” capacity). Thus, the
capacity amounts referred to in this Application are net
capacities unless otherwise stated. The 60 MW (net)
translates to approximately 62 MW (gross).
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dual-train combined cycle ("DTCC"} qualifying cogeneration
facility located near Haina, Hawaii {the "Facility"):
{b) authorize HELCO to include the purchased energy costs (and
related revenue taxes that HELCO incurs under the PPA) in
HELCO's Energy Cost Adjustment Clause (YECAC"); (c) find that
the purchased power costs to be incurred by HELCO as a result of
the PPA are reasonable; (d) approve the inclusion of the powef-
purchase costs incurred by HELCO in its revenue requirements for
ratemaking purposes and for the purpose of determining the
reasonableness of HELCO's rates during the term of the PPA;
(e} find that the buyout and deferral clauses of the PPA are
reasonable; (f) find that the purchased power arrangements under
the PPA, pursuant to which HELCO purchases energy and firm
capacity from Encogen, are prudent and in the public interest;
(g) approve the Interconnection Agreement dated October 22, 1397
(*Interconnection Agreement") by and between HELCO and Encogen,
a copy of which is attached hereto as Exhibit "B"; and (h) iasue
a declaratory ruling determining that Encogen will not be deemed
to be a "public utility" within the meaning of §26%-1, Hawaii
Revised Statutee (H.R.S.) in the event that Encogen's combined -
cycle cogeneration facility loses its qualifying facility status
due to simple cycle 0per§tion requested by HELCO.

2. Enco ! ilid 1 vide Needed Ca i

a. Pursuant to the PPA, Encogen will design,

construct, own, operate and maintain an approximately 60 MW
(net) cogeneration facility. The status of the Facility is

addressed in Part V, infra.
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b, There is no question regarding HELCO's need
for additional capacity, which has been recognized by the
Commission in a number of dockets. Moreover, the assumptions
underlying the calculation of avoided costs for the Facility,
including the assumption as to the HELCO generating units that
the Facility could defer or displace, were fixed by the
Commission in Docket No. 94-0079. Further, the 62 MW (gross) to
be provided by the Facility are included in the 20-year Resource
Plan identified in HELCO's 1997 Annual Evaluation Report with
respect td its Integrated Resource Plan. See Part VI, infra.

c. The Facility will be constructed in two
phases. The in-service dates for the two phases are scheduled
to follow (by 8 months for Phase 1, and 12 months for Phase 2,
subject to extension for force majeure) the receipt of a final
Commission decision and order ("D&0O") approving the PPA,
although an appeal of the D& would further extend the time
Encogen would have in which to begin construction.  The PPA
provisions affecting the timing of the Facility attempt to take
into account the realities of proceeding with a project-financed
purchased power project. Although there is some possibility
that the installation of the Facility may be delayed beyond
1999, HELCO should be able to maintain an adequate generation

margin given its progress in installing its own units. See Part

VIIJ ima'
3. The PPA Prices Are Less Than Avoided Costs

a. HELCO's payments to Encogen for energy and

firm capacity will consist of an Energy Charge and a Capacity
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Charge. The Energy Charge includes a fuel component, based upon
the Facility's guaranteed heat rate efficiency curves and
| HELCO's Keahole fuel costs, and a variable operations and
‘maintenance ("O&M") component, consisting of a variable
component per kwh and an overhaul component per combustion
turbine ("CT") operating hour, escalated based on changes in the
Gross Domestic Product Implicit Price Deflator ("GDPIPD"). An
across-the-board discount of 2% is applicable as compensation
for the energy component of avoided transmission line losses.
The Capacity Charge consists of a firm capacity component and a
fixed O&M component. The capacity component after completion of
the combined cycle facility will be equal to the Facility's Firm
Capacity (determined pursuant to acceptance tests), minus 2 MW
{(as compensation for the capacity component of avoided
transmission losses), times the capacity rate. The capacity
rate is subject to reduction if the Facility is unable to
provide at least 54 MW of firm capacity. §See Part X, infra.

b. Based on the assumptions underlying the
calculation of avoided costs for the Facility, which were
examined in Docket No. 94-0079, the PPA costs are estimated to
be approximately $56,000 (cn a diﬁcounted present value basis)
lower than HELCO's avoided costs. The calculation of avoided
costs reflects the guidance provided by the Commission in Docket. ;
No. 94-0079, as well as in Docket No. 7985€. As approved by :
order No. 15745, iesued August. 7, 1997 in Docket No. 94-0079
("Order 15745"), avecided costs have been determined in

.accerdance with the Settlement Agreement ("Settlement
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Agreement') dated June 2, 1997 between HELCO and EDC. Ab part
of the negotiated settlement, the parties agreed that there
would be no price adjustment provision in the PPA to account for
Selective Catalytic Reduction ("SCR"), but that as part of the
request for approval of the PPA, HELCO would include the
possible future impact on avoided costs if and when SCR were
determined to be Best Available Control Technology ({"BACT"} for
the Keahole DTCC facility by the Hawaii Department of Health
("DOH") . Based on the preliminary SCR cost estimates availéble
in March 1996, avoided costs (on a dpv bagis) would inc;ease by
about $17.5 million, or 4.3%, if HELCO were required to

implement SCR. See Part XI, infra.

c. Encogen intends to operate its cogeneration -
facility as a qualifying facility ("QF"). See Part ;II, infra.
Since Federal law and this Commisaion's avoided cost rules
require that HELCO purchase energy and capacity from a QF at a
price equal to HELCO's avoided costs, power purchase costs at or

below HELCO's avoided costs are, as a matter of law, just and

reagonable.

The PPA contains extensive provisions, negotiated at
arms length over an extended period of time (gee Part XVII,
infra), regarding (i) Encogen's provision of Firm Capacity to
HELCO, Part VIII, (ii) Encogen's obligation to meet in-service
date deadlines, Part VII, (iii) HELCO's rights to dispatch the
energy and capacity from the Facility, Part IX, (iv) design and

performance standards for the Facility, including performance

5
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warranties and ligquidated damages for failures to meet the
warranted performance, Part XII, as well as {(v) other contract
terms and conditions, including guarantees provided by Encogen's
affiliates, Part XIII. The price, terms and conditions of the
PPA take into account the guidance provided by the Commission in
Docket No. 94-0079.
5. The Inte e | Reago

The Interconnection Agreement is consistent with
the Commission's avoided costs rules and the D&0s issued by Ehe
Commission in Docket No. 94-0079. Enéogen ié required to pay
for the costs incurred to directly interconnect the Facility
into HELCO's transmission system, and HELCO is responsible for
the modifications to its transmission system in order to ensure
interconnected operationa‘with Encogen on a reliaﬁle bagis (and
Encogen is responsible only for that portion of the transmission
system modification costs that equals the costs of

reconductoring the existing Honokaa-Waimea line}. See Part XIV,
infra.

6. Encgggh ould Not Be a Public Utility
) _ Subject to design and permitting constraints, HELCO
generally has ;he complete right to dispatch the Facility to
meet HELCO's system requirements. However, dispatch of the
Facility in simple cycle operaticn for an extended period {(which
might be required if the steam turbine were unavailable for an
extended period) could cause the Facility to lose its QF status.

In order to eliminate any uncertainty as to the impact on

Encogen under such circumstances, HELCO requests that the
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Commission issue a declaratory ruling determining that Ehcogen
would pot be a "public utility" under such cixcumbtanceé, since
it would sell all of the power from the Facility to HELCO, and
‘Encogen does not intend to dedicate its facilities to public
use. Such a ruling would be consistent with prior cOmmiésion
rulings.
II. HELCO
1. HELCO, whose principal office is locatedfat

1200 Kilauea Avenue, Hilo, Hawaii 96720, is a corporation duly
organized under laws of the Républic of Hawail on or ahout
December 5, 1854, and is now existing under and by virﬁue of the
laws of the State of Hawaii.

2. HELCO is an operating public utility engaged in
the production, purchase, transmission, distribution, and sale
of electricity on the Island of Hawaii.

IIXI. ENCOGEN

1. Encogen Hawali, L, P,

a. Encogen is a Hawaii limited partnership,
registered to do business in Hawaii.

b. Enceogen's general partners are {(a} Enserch
Development Corporation Hawali, Inc., a Texas corporation
registered to do business in Hawaii, which is a wholly-owned,
special-purpose subsidiary of Enserch Development Corporation
{("EDC"}, a Texas corporation headquartered in Dallas, Texas, and
(b) Jcones Hamakua, Inc., a Hawalil corporation, which is a

wholly-owned, speclal-purpose subsidiary of Jones Capital
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Corporation ("Jones Capital®), a Delaware corporation’
headquartered in Charlotte, N.C.

c. Encogen's limited partners are EDC and Jones
Hawaii Power, Inc., a Hawaii corporation, which is a
wholly-owned subsidiary of Jones Capital.

2. EDC

a. EDC is a wholly-owned subsidiary of Enserch
Corporation ("Enserch®), é Texas corporation headquartered in
Dallas, Texas. According to its Form 10-K for the year ended
December 31, 1996 ("19%6 10-K"), filed-with the U.S8, Securities
and Exchange Commission, Enserch Corporation ("Enserch®) is an
integrated company focused on natural gas, and is the successor
to a company organized in 1909% for the purpose of providing
natural-gas service to North Texas. Enserch's operations
include (i) natural gas and oil exploration and production,
(ii}) natural gas pipeline, processing and marketing,
{iii) natural gaa distribution, and (iv) developing, financing
and operating electric-power generating plants and cogeneration
facilities, and developing gas distribution systems in Mexico
and South America {(through EDC and other subsgidiaries).

b. On August 5, 1997, pursuant to an Amended
and Restated Agreement and Plan of Merger dated April 13, 19%6,
Enserch and Texas Utilities Company ("TUC"), a Texas
Corporation, were merged into a newly created holding company,
whose name was changed to Texas Utilities Company.

¢. TOC was organized in 1945 and is a public

utility holding company owning two public utility companies
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including (i) Texas Utilities Electric Company, an electric
utility operating in the North Central, Eastern and Western
parts of Texas, and (ii) Southwestern Electric Sexvice Company,
an electric utility operating in the Eastern and Central parts
of Texas, which together provide utility service to
approximately 2.4 million customers.

d. According to the 1996 10-K, EDC develops
business opportunities primarily in the areas of independent
power, including cogeneration. EDC has completed the '
‘development of three cogeneration plants, including (i) a 255 MW
plant in Sweetwater, Texas, that began operation .in 1959, (ii) a
62 MW natural gas-fired cogeneration facility in Buffalo, N.Y.
that was completed in 1992, and (iii) a 160 MW plant in
Bellingham, Washington, that began commercial operation in 1993.
At the end of 1996, EDC, through its wholly owned subsidiary
Enserch International Ltd., had two international projects (in
which it owned a partial interest) in the construction and
drilling phase, including (i) a 36 MW ccal-fired cogeneration
facility in Zhejiang Province in China, and {ii) a 300-400 MW
geothermal power plant in Java, Indonesia (in which EDC
subsequently sold its interests).

3. Jones Capital Corporation

a. Jones Capital is the project development and
investment arm of, and is a wholly owned subsidiary of, J.A.
Jones, In¢., a Delaware corporation also headquartered in
Charlotte, N.C. J.A. Jones, Inc. is owned by Philipp Holzmann

USA, Inc., which in turn is owned by Philipp Holzmann AG, a
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major international construction company headqguartered in
Frankfurt, Germany.

b. Jones Capital has been lead developer or co-
developer on a variety of power, infrastructure and special-
purpese projects. Jones Capital successfully completed the
development of two cogeneration projects, including (i) a 50 MW
coal-fired cogeneration plant on the Fort Drum Army base near
Watertown, N.Y., which began operation in 1989, and (iii a
150 MW natural gas-fired facility in Milford, Massachusetts;'
that was completed in 1%91. In addition, Jones Capital has
developed and owns three special-purpose projects, including
(i) a 2.5 million ton/year lignite mining operation near
Manefield, Louisiana, (ii) a 53,000 square-foot data processing
facility for the U.S. Bureau of the Census located in Charlotte,
N.C., and (iii) a 283,0p0 square-foot air cargo handling
facility at Washington D.C.'s Dulles Airport.

c. J. A. Joneg, Inc. is a 107-year old
construction organization with expertise in power, industrial,
process, heavy, civil and commercial construction projects.

Over the past five years, J. A. Jones, Inc. has been the
contractor on more than 70 energy projects, representing more
than 4,000 MW of energy-generating facilities.

4, ualifyi i

a. As stated in the preamble to the PPA,
Encogen intends to operate its facility as a Qualifying Facility
{"QF"} as defined in the Public Utility Regulatory Policies Act

of 1978, ag amended ("PURPA"), the rules of the Federal Energy

10
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Requlatory Commission ("FERC"), as codified in Part 292, Title
18 of the Code of Federal Regulations, and in the Commission's
Standards for Small Power Production and Cogeneration in the
State of Hawaii, as codified in Chapter 74, Title 6 of the
Hawaii Administrative Rules ("H.A.R.") {(the Commission's

‘"avoided cost rules®).
b. A Notice of Self Certification of Qualifying

Facility ("FERC Notice") was filed with FERC for the facility on
March 21, 199%94. At that time, the name of the applicant was
Enserch Development Corporation Hamakua, Inc. An updated FERC
Notice was filed by Encogen on December 1, 1997. A copy of the
updated FERC Notice is attached hereto as Exhibit "Cv,

c. According to the updated FERC Notice, the
Facility will sequentially produce electric energy for sale to
HELCO and process heat for sale to Acquatic Culture and Design
("Acquatic®) for commercial use in ite aquaculture facility, ﬁnd
for sale to Hamakua Macadamia Nut Co. Inc. for use in drying
macadamia nuts. The updated FERC Notice provides that
approximately 700 gallons per minute of water will be pumped
from wells at 65°, heated to approximately 920° by the process
steam/circulating water from the Facility (using approximately
8.8 MMBtu/hr of thermal energy output), and then pumped to the
agquaculture fécility for use in raising fish. Approximately 9.0
MMBtu/hr of thermal energy output from the Facility in the form

of heated air will be directed to the adjacent macadamia nut

facility for use in the nut dryers.

11
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d. Undér the PPA, Encogen is required to
provide HELCO with a copy of the Thermal Energy Sales Contract
{rredacted to delete any confidential or proprietary
information"), or a certificate to the effect that such contract
will provide for, at a minimum, useful, thermal energy sales -
under normal operating conditions that are adequate to maintain.
the Facility as a QF. Encogen is not permitted to modify the
Thermal Energy Sales Contract in a manner that would materially
adversely impact ite ability to perform its obligations undef
the PPA. PPA §23.11, 2.3A(2) (i).

e, With respect'to the maintenance of its QF
status, Encogen must use its reasonable best efforts Eo be in
compliance with the criteria for QFs follbwing the Phase 2
In-Service Date, except té the extent HELCO requests that the
Facility 0peréte in a manner that would jeopardize.its QF status
(e.g.. in extended simple cycle operation). Loss of QF status
will not affect the PPA prices or the parties' obligations under
the PPA. However, if Encogen is able to deliver additicnal
capacity to HELCO as a result of its loss of QF status, HELCO
has the option to purchase the additional capacity at a discount
of 25% from the PPA capécity rates. In addition, if BEncogen is
able to realize cost savings resulting from a reduction or
elimination of thermal energy deliveries as a result of its loss
of QF status, Encogen must provide HELCO with a rebate of 50% of

the savings realized by Encogen. PPA §3.2L.

12
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Iv. E NDEN )

1. Correapondence and communications in regard to
this Application should be addressed to:
Warren H.W. Lee
President
Hawaii Electric Light Company, Inc.

P. 0. Box 1027
Hilo, Hawaii 96721-1027

2. Copies of such correspondence and communications

should be sent to:
Edward Y. Hirata
Vice President, Regulatory Affairs
Hawalian Electric Company, Inc.

P. Q0. Box 2750
Honolulu, Hawaiili 96840

and

Thomas W. Williams, Jr., Esq.
Peter Y. Kikuta, Esq.

Goodsill Anderson Quinn & Stifel
Alii Place, Suite 1800

1099 Alakea Street
Honolulu, Hawaii 96813

V. ENCOGEN PACILITY
1. Facility

a. Pursuant to the PPA, Encogen will design,
construct, own, operate, and maintain an approximately 60 MW
‘{net) cogeneration facility (the "Pacility") to produce
electriéity and thermal energy. The Facility employs two
combustion turbines, two heat recovery steam generators, and a
steam turbine in combined cycle mode. PPA §2.1, Att. D.

b. According to Encogen, Encogen and its
potential engineer/conatructor are in active discussions with
equipment suppliers. Encogen has indicated that no problems are

anticipated.

13
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2. gite
a. The site for the Facility will be located at

Haina, Hawali. PPA §2.1C. The location and Facility layout are _
more particularly described in Attachment F to the PPA.

b. Enserch bevelopment Corporation Hamakua,
Inc., a Texas corporation and an affiliate of Encogen, purchased
the Pacility site and other property on July 30, 1997.

c. Encogen's Special Use Permit for
construction and operation of a cogeneration plant on
agricultural district land issued by the County of Hawail
Planning Commission was final on August 24, 1997. Building
permite will be applied for when design is complete and
construction is imminent.

3. Fuel

a. As proposed by Encogen, the combustion
turbine generators will be fired primarily on naphtha, with
0.05% sulfur diesel fuel being burned during startup. Under its
draft Prevention of Significant Deterioration ("PSD")/Covered
Source Permit ("air permit"), Encogen alsoc may use 0,05% sulfur
diesel fuel or gasoline as alternate fuels. Under the PPA,
Encogen ie responsible for acquiring, transporting and storing
adequate supplies of fuel used in the ope;atiou of the Facility.

b. Encogen has indicated to HELCO that Encogen
has negotiated a long-term fuel supply agreement, which allows
it to purchase up to 4,500,000 MMBtu of fuels meeting a defined
quality standard each year during the term of the agreement.

Encegen provides the supplier with weekly nominations for

14
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delivery of such velumes of fuels as Encogen requires to operate
the cogeneration plant. The fuels are made available for
delivery by supplier to Encogen under the agreement at the
supplier's dedicated storage facilities in Hilo, Hawaili.
Supplier 1s responsible for all transportation {ocean or land)
required to deliver the fuels to supplier's storage facility.
Encogen is respcnsible for transportation of the fuels from '
supplier's storage facility to the cogeneration plant.

Encogen's transportation of fuels will be accomplished by tank

truck over existing roads.

EDC has indicated that Encogen plans to contract with
Lone Star Energy, a division of Enserch, for operations and
maintenance services. Immediately prior to its merger with TUC
{and as a condition of the merger agreement), Enserch spun off
to its shareholders, in a tax free distribution, the stock in‘
Lone Star Energy Plant Operations, Inc. ("LSEPO"), along with
its interest in Enserch Exploration, Inc. LSEPO operated and
maintained the three cogeneration facilities that EDC developed
in the U.8. EDC maintains that the organization, management and
quality of Lone Star Energy remain the same as they were before.
the spinoff of LSEPQO, but that Lone Star Energy's experience
base has expanded now that it is part of the Texas Utilities

Company organization, which has over 20,000 MW of plants in

operation.

1S
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5. Wa ions

a. Encogen is responsible for the handling and
proper disposal of any waste products produced by the Facility
and for the control and consequences of any emisasions produced
as a result of operation of the Facility. PPA §§3.2(G)., (H).

b. DOH issued a draft air permit and held a
hearing for public comment on May 8, 1997. DOCH transmitted the
comments to Encogen for response. Encogen met with the:DOH for
the purpose of delivering and discussing the responses to thé
comments on October 24, 1997. DOH is currently preparing its
responses for presentation to the EPA, as well as drafting the
final permit. According to its draft air permit, the Fagility
will include a combustor water iﬁjection system, which will be
operated in simple cycle and combined cycle modes, and a SCR
system (with ammonia injection), which will be operated in
combined cycle mode.

6. Community Benefits

According te Encogen, the operation and maintenance of
the project will provide 20 to 25 permanent jobs at the plant.
Additionally, goods and services will be purchased locally. The
thermal users are expected to generate 20 to 30 employment
opportunities initially, which number may rise significantly as
operations grow and additional tenanta move on site. During the
construction phase, as many as 100 to 200 workérs may be

employed at the peak of construction.
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V1. NEED FOR CAPACITX
1. Capacity Need

a. There is no question regarding HELCO's need
for additional capacity. As stated by the Commission in Docket
. No. 7956, "HELCO's critical need for additional capacity to meet
its load requifements is unguestioned, and clearly, the primary
" consideration is to have the next generation unit on-line as
quickly as possible.® Order No. 14502 {January'zi, 199¢),
Docket No. 7956, at 4; geg Decision and Order No. 15053
{(October 4, 1996), Docket ﬁo. 94-0079, at 31.

b, HELCO's need for additional generating
capacity has been identified in a number of dockets. In Docket
No. 7048, the Commission rgcognized HELCO's need for additiocnal
capacity in the 1994-1995 timeframe; Decision and Order
No. 13050 (January 21, 1994), Docket No. 7048. In Docket
No. 7623, the Commission recognized the need@ for additional
generation in the 19%6-199%7 timeframe. Decision and Order
No. 14284 (September 22, 1995), Docket No. 7623. In addition,
in Docket No. 725%, the Commission approved HELCO's supply-side

resource plan, which included 56 MW (net) of generating capacity

to be added by the end of 1997, with additional generation to be

added in subsequent years. Decision and Order No. 14708

{(May 29, 1996), Docket No. 7259,

c. As has been indicated in the generation
expansion plans filed by HELCO in (i) the dockets arising out of
its request for approval to commit funds for the Keahole

generation additions, (ii} the dockets commenced at the request
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of qualifying facilities seeking to enter into power purchase
agreements with HELCO, (iii) HELCO's Integrated Resource
Planning ("IRP") proceeding, and (iv) the contingency planning
docket initiated by the Commission, HELCO will require the need
for additional generation in the 1959 Eimeframe,-even if a
dual-train combined cycle unit is completed at either Keahole or
at Hamakua. The géneration resource addition and retirement

- plans ("generation resource plans®) used in the calculaﬁion of
avoided costs for the Encogen Facility, include the additidn of
CTs in 159% and 2001 following the completion of the Encogen
Facility. HELCO's biennial Electric Utility System Cost Data
filing (July 1, 199¢) also shows the addition of CTs in 1999 and
2001 after the completion of a DTCC facility. gSee also HELCO's
Adequacy of Supply (January 31, 1997), Att. 3.

2, Avoided gggg Resource Plans

The assumptions underlying the calculation of avoided
costs for the Facility were fixed by the Commission pursuant to
Order No. 15187, issued November 25, 1996 in Docket No. 94-0079%9
{("Order No. 15187%). In accordance with that Order, the
calculation of avoided costs was based on assumptions and
calculations as of the date of D&O 15053, except to the.extent
necessary to comply with D& 15053. Order 15187 at 3-4.
Pursuant to the guidance provided by the Commission in

Order 14502, one of the assumptions underlying the avoided cost
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calculation was the assumption that the Encogen Facility would
be able to displace the Keahole DTCC facility planned by HELCO.?2
3. IRP Plan

a. The 62 MW (gross) to be provided by the
‘Encogen Facility have now been included in the 20~-year Resource
Plan identified in HELCO's 1997 Annual Evaluation Report filed
June 30, 1997 in Docket No. 7259 with respect to HELCO's
Integrated Resource Plan (1994-2013) ("IRP Plan"). A copy of
the 20-year Resource Plan is attached hereto as Exhibit "D".
1997 Annual Evaluation Report, Figure 1.3.1-2, The estimated.
peak loads shown in the 20-year Resource Plan, as reduced to
reflect the estimated impact of demand-side management programs,
reflect the lower peaks in HELCO'B‘January 31, 1996 long-term
and January 17, 1997 short-term load forecasts, which do not
alter the near-term need for a large increment of new capacity.

b. As stated in the 1997 Annual Evaluation |
Report, HELCO intends to continue with the installation of the
first twe phases of its DTCC facility, including CT-4, a 20 MW
CT, and CT-5, a second 20 MW CT. However, HELCO's plans for the

installation of CT-4 and CT-5 are beyond the scope of this

application. See, e.g,, Order 15745.

2 Pursuant to the guidance provided in Decision and Order
No. 14030, issued July 31, 1995 in Docket No. 7956
("D&O 14030"), the calculation of avoided costs for the
Encogen Facility done in August 1995 had assumed that
Encogen could defer the Keahole DTCC Facility.
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VII. o] DITIO

1. Phased Installation

The Facility will be constructed in two phases.
Phase 1 is intended to be placed in commercial operation prior
to Phase 2 and will consist of a single CT. Phase 2 wili
consist of two CTs, and the steam turbine ("ST") and related
equipment to complete‘the DTCC facility. PPA §52.1A. The
capacity to be provided during Phase 1 is anticipated to be
22 MW, while the capacity anticipated to be provided during

Phase 2 is 60 MW {(net).

2. In-Service Date Deadlines

The PPA establishes deadlines for the. installation of
Phase 1 and Phase 2 ("In-Service Date Deadlines"), which
generally are tied to the "PUC Approval Date", as defined in
PPA §2.2F. PPA §3.2A(3). The Phase 1 In-Service Dafe Deadline
is 14 months after the éPA execution date (which was October 22,
1957) or 8 meonths after the PUC Approval Date, whichever is
later, and the Phase 2 In-Service Date Deadline is 18 months
after the PPA execution date or 12 months after the PUC Approval
Date, whichever is later, unless either deadline is extended as
a result of Force Majeure. |

3. Force Majeure -

The definition of Force Majeure is set forth in
PPA §15.1. Force Majeure includes delays in the issuance of
Encogen's permits, including the air permit, except to the
extent such delays are the result of Encogen's fauit or

negligence. The In-Service Date Deadlines are extended on a
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day-for-day basis until the end of a Force Majeure event, but an
In-Service Date Deadline may not be extended for more than
9 months in the case of a single event or 12 months in the case

of more than one event. PPA §15.3.

4. PUC Approval Date

a. If the Commission does not issue a decision
and order approving this application (°"PUC Approval Order")
within 12 months of the date of its submission (the "PUC
Submittal Date"), subject to the exceptions for partial or
conditional approval of the PPA in PPA §§2.2D, 2.2E, either

HELCQO or Encogen may declare the PPA to be null and veid. PPA

52.29- .
b. I1f the PUC Approval Order is pot made

subject to a motion for reconsideration or an appeal, the PUC
Approval Date is 30 days after the issuance date of the Order.
c. If the_PUC Approval Order becomes.subject.to
a motion for reconsideration, and the motion is denied or the
order is affirmed after reconsideration, and the order is not
made subject tc an appeal, the PUC Approval Date will be the

issuance date of the order denying reconsideration of or

affirming the PUC Approval Order.
d. If the PUC Approval Order (or an order

denying reconsideration of the order or affirming approval of
the order after reconsideration) bgcomes subject to an appeal,
then the PUC Approval Date will be the earlier of (i) the date
upon which it becomes a Non-Appealable PUC Approval Order . (i.e.,

an order that is not subject to appeal or is not subject to
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further appeal after being affirmed), or (ii) the ‘date 24 months
following the PUC Submittal Date. PPA §2.2F(4). If a
Non-Appealable PUC Approval Order is not obtained within

24 months from the PUC Submittal Date, Encogen may declare the
PPA to be null and void. If Encogen does not elect to terminate .
within such 24 months period, the PPA continues in effect.

PPA §2.2C. 1If the PUC Approval Order is subseguently vacated or
reversed upon appeal, then the provisions of PPA §§2.2G(3) and
2,3G(4) are applicable.

e. In general, the PUC Approval Date will
depgnd on when the Commission approves this application, and
whether the approval order is made subject to a motion for
reconsideration or. an appeal. In any event, the PUC Approval
Date cannot be any later than 24 months following the PUC
Submittal Date.

5. Late Charges

If the Facility does not achieve either the Phase 1 or
Phase 2 In-Service Date Deadline within 3 months after the
deadline, as extended for Force Majeure, then Encogen is
obligated to pay the late charges specified in PPA §2.4B. The
late charge amount increases if either the Phase 1 or Phase 2
In-Service Date Deadline is missed by more than 9 months. The
late charges will terminate after 15 months, unless HELCO
notifies Encogen that HELCO will refrain from exerciging its
termination rights under PPA §7.2 for a stated peried (not to

exceed 6 months without Encogen's consent), based on HELCO's
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reasonable estimate of the time required to achieve the Phase 1
or Phase 2 In-Service Date.

6. Texmination

HELCO may declare an event of default pursuant to PPA
§7.1A(1), which would trigger its right to terminate the PPA
pursuant to PPA §7.2, if Encogen does not achieve the Phase 1 or
Phase 2 In-Service Date within 15 months after the respective
In-Service Date Deadline, or does not achieve the Phase 2
In-Service Date within 36 montha after the PUC Approval Date or
54 months after the PUC Submittal Date. PPA §7.1A(1).

7.  Milestones |

The PPA establishes a limited number of Milestone
Events, as identified in Attachment B to the PPA, which are to
be met within 3 monthe of the identified Milestone Dates prior
to achieving the In-Service Dates. The consequences for failure
to achieve the milestcnes are addressed in PPA §2.4A (right to
declare event of default), and PPA §2.4C (provisions for
expedited arbitration of disputes under PPA §2.4A).

8. Perxmits and Licenseg

Encegen is responsible for the acquisition of all
permits and licenses required for the construction and operation
of the Pacility. If Encogen does not cbtain all permits
necessary for construction of the Pacility within 8 months of
the PUC Approval Date, Encogen has the right to terminate the
PPA. PPA §3.2A(4). Encogen must provide HELCO a certificate
that Encogen has obtained all then-required permits and licenses

on or before (i) the date on which the closing of long-term,
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non-recourse construction and term financing of the Facility
occurs (the "Closing Date®), (ii) the Phase 1 In-Service Date,

and (iii) the Phase 2 In-Service Date. PPA 8§§2.3A(2), (3)(iii)}),

(4).
9. Facility Fipancing

a. Encogen may terminate the PPA if it does not
obtain a firm commitment for non-recourse préject financing on -
commercially reasonable terms and conditions within 8 months
from the PPA execution date. PPA §2.7. HELCO has the option,
upon Encogen's request, to pafticipate in negotiationslwith
potential financing parties to modify terms of the PPA as needed
to acquire financing on satisfactory terms and conditions (in
which case Milestone Dates and In-Service Date Deadlines would
be extended on a day-for-day basis during such negotiations).
Any termination under PPA §2.7 must occur, if at all, within the
later of (i) 8 months after the PPA execution date, (ii) 45 days
after the PUC Order Date (or 60 days after such date if the PUC
Order amends any material provision of the PPA}), or (iii} the
earlier of 60 days after the date of filing of a motion for
reconsideration of, or an appeal from, the PUC Order, or 10 days
after the motion or appeal is resolved.

b. In response to inquiries regarding the
financing, timing and commitments for the financing of the
Encogen Facility, EDC has indicated that "EDC and Jones Capital,
on behalf of their eubsidiaries that will own the project
(‘sponsora'}, plan to finance the project using a combination of

construction and permanent loans from banks or institutional
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investors and sponsor provided equity." Letter from Jody
Allione to Tom Joaquin dated March 27, 1997, a copy of which is
attached hereto as Exhibit "E" (attachments omitted).

c. Jones Capital confirmed "the commitment of
Jones Capital Corporation and of our parent company, J.A. Jones,
Inc., in the development and coperation of thé projeét" by letter
from William Garnett, President, to Thomas Joagquin dated May 12,
19897, a copy of which is attached hereto as Exhibit "F".

d. EDC, by letter from Allan V. Smith, Senior
Vice President, to Tom Joaquin dated May 13, 1997, indicated
that "I am confident, based on our discussions with various
financial sources, that many financial institutions will not
only stand ready, but will compete intengely to provide
financing for this project once they are presented with a
complete set of acceptablg contracts, permits, and regulatory
approvals." A copy of the letter is attached as Exhibit "G*.

10. Deferral Right

a, Subject to a number of conditions and
reatrictions, HELCO may defer the Phase 1 or Phase 2 In-Service
Dates by up to 18 months (if it so elects prior to the PUC
Approval Date) or may reqguest a deferral of the In-Service Dates
for up to 12 months (if it so elects after the PUC Approval Date
but prior to the Phase I In-Service Date), beyond the then
expected In-Service Date Deadlines, but only if such deferral
does not have a material adverse effect on Encogen's ability to
develop and finance the Facility on such basis, as reasonably

demcnstrated by Encogen. In demonstrating material adverse
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effect, Encogen may consider factors such-as its abilityrto
obtain or maintain any permit, to meet a Milestone Date or In-
Service Date, or to utilize special purpose revenue bonds.
Encogen is required {at HELCO's cost) to use reasonable good
'faith efforts to mitigate or eliminate the cause of the ﬁaterial
adverse effect, which may include re-applying for or obtaining
modifications to permits or financing arrangements, provided
that Encogen will not be required to do so 1f it can deﬁcnstrate
that the Facility would be subjected to material delays,
interferences, or increased costs not borne by HELCO. If HELCO
requests a deferral after the PUC Approval Date, HELCO.must work
with Encogen and other partiés interested in the Facility (such
as financing parties and suppliers of goods and services) to
obtain the consent of all such parties to the deferral under
satisfactory.terms and conditions. PPA §3.3C. |

b. If the Facility is deferred, deadlines and
applicable time periocde in the PPA and Guarantees are tolled for
the deferral period plus a reasonable time {(not less than 90
days) for Encogen to cease and to restart its efforts. 1In the
event of a deferral, Encogen is required tc take such steps as
it reasonably deems necessary to meet the deferred In-Service
Date(s), including obtaining or renewing applicable permits,
contracts, rights or properties, and must act to minimize
certain out-of-pocket costs resulting from the deferral.

c. HELCO must bear all "Deferral Costs"
. incurred by Encogen, plus a monthly deferral fee ranging from

850,000 to $150,000, depending on when HELCO exercises the right
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to defer. Deferral costs would include any additional costs
resulting from deferral with regard to the acquisition,
development and construction of the Facility and the
Interconnection Facilities and the financing thereof, including
all amounts paid or payable with régard to the construction
contract, Site preparation, interconnect and start-up costs,
materials and equipment, fuel inventory, insurance, taxes,
project development fees and expenses, construction management
expenses and fees, fees or penaltiea, charges, c¢osts or expenses
under all Project Documents, all Encogen debt for £inancing the
Pacility and the Interconnection Facilities (including
principal, interest, fees, premiums, defeasance costs and
penalties relating thereto), equit& funds, if any, invested in
the Project (including feesa, premiumg, premiums and penalties
relating thereto), fees and expenses incurred in arranging
financing for the Facility and attorneys' fees and
disbursements, but excluding fees to Guarantor(s) for providing
the Guarantee(s) except to the extent such fees would normally
be payable in an arms' length traﬁsactioﬁ [i.g., "Project Costs

Incurred" as defined in PPA §3.3B(1)}].
11. Buyout Right

a. Prior to the Phase 1 In-Service Date, HELCO
may elect to buyout the PPA if it reasoﬁably determines that it
ne longer needs the additional capacity to be provided by the
Facility. Encogen must thereupon cease construction activities

and act to salvage the value of any goods purchased or contracts
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signed with regard to the project, and must otherwise act to
mitigate the losses from such buyout. PPA §3.3B(1).

b, The buyout price is the sum of certain
Project Costs Incurred by Encogen, as identified in’

Subpart VII.10 above (less net salvage proceeds), plus a buyout
payment amount ranging from $5,000,000 to $10,000,000, depending
on when the buyocut election is made. PPA §3.3B(1).

c. Upon HELCQ's request, Encogen must take all
actions necessary to convey to HELCO all of Encogen's right,
title, and interest in the Pacility and the Interconneqtion
Facilities and in any unsalvageable materials, equipment, design
materials or supplies relating thereto, and to asgign to HELCO
the "Project Documents” (such as the steam gales, construction
and fuel supply contracts, and other relevant contracts, but not
including the financing documents). PPA §3.3B(2).

12. Timing

a. EDC ‘has made substantial progress in its
efforts to obtain the permits and approvals necessary. for it to
install generation at Hamakua. There still remains some
uncertainty as to the timing of its Facility due to the timing
of (i) its final, non-appealable air permit (a draft pefmit has
been issued), (ii) approval of the PPA, and (iii) its financing
commitment (which ¢ould be impacted by appeals of its air permit
or of Commission approval of the PPA).

b. Commission approval of the PPA will be
required in order for Encogen to arrange long-term project

financing of the Facility. EDC (and its eguity partner, Jones

28




CA-IR-452

DOCKET NO. 05-0315
ATTACHMENT 1
PAGE 31 OF 261

Capital) have funded the initial development of the Facility
{including the negotiation of a PPA with HELCO, the acqﬁiaition
of the site, the preliminary engineering for the Facility and
the interconnection requirements, and submission and processing
of the air and land use permit applications). However, EDC and
Jones Capital intend to finance the constructicn of the facility
on a project finance basis. Generally, project lenders require
that a PPA be approved and other essential project contracts .and
permits be in place before releasing funds for the purchase of
equipment, and the conatruccibn a project-financed Facility.
Thus, the in-service dates for the Facility are scheduled to
follow (by 8 wonthes for Phase 1, and 12 wmonths for Phase 2,
subject to extension for force majeure) the receipt of a final
Commission D&(0 approving the PPA. Also, an appeal of the D&O
(such as by a competitor) would further extend the time before
Encogen would have to begin construction.

c. The PPA provisions affecting the timing of
the Encogen Facility take into account the realities of
proceeding with a project-financed purchased power project.
Although there is some possibility that the installation of the
Facility may be delayed beyond 1999, other steps being taken by
HELCO, including the installation of CT-4 and CT-5, should help
HELCO maintain its load sérvice capability margin even if there
is some delay.

VIII. FIRM CAPACITY
1. Committed Capacity

The amount of capacity that Enccgen anticipates making

available to HELCO (i.e., the "Committed Capacity") is 22 MW
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during the Phage 1 Period, and 60 MW (net) during the Phase 2

Period.

2. Eirm Capacigy

The “Firm Capacity" that is actually to be made
available to HELCO dispatch, and for which HELCO,will.bé
required to pay pursuant to PPA §5.1B, is the amount of capacity
that Encogen declares for the Pacility in accordance with
‘PPA_§3.2C(22) after the conduct of the Initial Aéceptanée Tests
for Phases 1 and 2 and any subsequent Capacity Tests. §gg glgg
PPA §3.2D(3) (fixrm capacity guaranty).

3. Capacity Tegte

The capacity charge paymente under PPA §5.1B do not
begin until the facility has completed the acceptance tests
conducted in accordance with Attachment L to the PPA.
PPA §§5.1B(2), 3.2(C){(22). 1If Encogen and HELCO aré satisfied
with the Initial Accepténce Test, the Firm Capacity is to be
designated by Encogen up to the minimum average capacity level
that the Facility is able to sustain over a 15 minute interval
in which the facility is being dispatched at a maximum capacity,
but may pot be set at a level in excess of the Committed
Capacity without HELCO'S consent. Att. L, §I.B(3); gee
PPA Art. XVIII, PPA Art. I (definition of "Firm Capacity®"). The
Facility can pass the Initial Acceptance Test by providing at
least 57 MW of Firm Capacity. 1If the Facility achieves a
capacity level of between 42 MW and 57 MW, the FPhase 2
. In-Service Date Deadline will be deemed to be met, but Encogen

must use its reasonable best efforts to increase the Facility's
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capacity level to the Committed Capacity during the next
12 months (the "Corrective Period®). PPA §5.1B(3) (a). During
the Corrective Pericd, the Capacity Rate otherwise specified by
PPA §5.1B{1) will be reduced. PPA §5.1(B)({3)}(b}. The Facility
must achieve a capacity level of at least 48 MW at the
conclusion of the Corrective Period. If the achieved capacity
level is between 48 MW and 54 Mﬁ, then the Capacity Rate will be
reduced by the "Corrective Amount® specified in PPA §5.1A(3) (c).
If the Facility has not achieved a capacity level of at least
48 MW after the Corrective Period, then HELCO is entitled to all
rights and remedies provided under the PPA.

4. Maintenance Coordipnation

The PPA establishes proviaions for the coordination of
scheduled outages in PPA §3.2C(8). Pursuant to this section, -
the normal annual maintenance regquirements for the Facility are
identified as the equivalent of two weeks of full plant 60 MW‘
ocutage. However, Encogen may not take units down for
maintenance such that the capability of the Facility falls below
30 MW at any given time, except with HELCO's prior approval

(which cannot be unreasonably withheld).

IX, D L P
1. Facility Dispatch
a. Encogen must deliver to HELCO in accordance

with HELCO Dispatch (as defined in the PPA) the entire Net

Electric Energy Output (as defined in the PPA) associated with

the Firm Capacity. PPA §3.2C(5).
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b, Under the PPA, HELCO has the right ﬁb
dispatch capacity and power delivered from the Facility as HELCO
deems appropriate in its reascnable discretion, subject only to
and consistent with Good Engineerihg and Operating Practices
("GEOP"), the dispatch constraints in PPA §3.2C, and the
maintenance achedﬁle determined in accordance with PPA §3.2C(8).
A refusal to comply with HELCO Dispatch will result in an
unreported derating. PPA 83.3A(1). 7

c. HELCO Dispatch is defined as HELCO's right,
through supervisory equipment or otherwise, to direct or. control
both the capacity and the energy ocutput of the Facilitf subject
to the dispatch constraints in PPA §3.2C, which dispatch
includes real power, reactive power, voltage, frequency, the
number of Facility units on-line to meet an electrical output
requirement, including the determination to cycle a.unit or

units off-line, require units to run in simple cycle mode when

- not able to operate in combined cycle mode, the distribution of

electrical output among the Facility units on-line, the droop
control setting on each on-line unit, the ramp rate setting of
each on-line unit, and other characteristics of such energy
output whose pérameters are normally controlled or aqcounted for
in a utility dispatching system,

2. Cycling

Within the limitations in the air permit regarding

limits on starts or restarts3, the Facility generating units may

3 The parties are required to cooperate in seéking to remove

limitations in the air permit regarding starts and
restarts.

32




CA-TR-452 |
DOCKET NO. 05-0315
ATTACHMENT 1
PAGE 35 OF 261

be shut down and restarted as requested by HELCC. Howevér,
under normal (non-emergency) system conditions, neither heat
recovery steam generator may be shut down and restarted more
than an average of onc¢e per day dufing any calendar wmonth, If
HELCO shuts down and restarts either heat recovery steam
generator more than 30 times during any calendar month, there is
"a payment rate specified for each restart.

3. simple Cvgle Operation

HELCO may require that the Facility be run with one or
two CTs in simple cycle operation, but is required to make
Encogen whole with respect to certaiq out -of -pocket coéfs, and
any reduction in the PPA payments or other adverse regulatory
impact on Encogen's economic arrangements with HELCO as set
forth in the PPA, if Encogen loses its QF status as a result of
having to operate in simple cycle mode, and for any
out -of -pocket costs, lost economic benefits and liabilities to
third par;ies under the Thermal Energy Sales Contract resulting
from simple cycle operations. PPA §3.2C(27). The provisions of
PPA §3.2C(27) were negotiated at great length between the
parties. HELCO deemed it necessary to retain the right to
operate the facility in simple cycle mode primarily in the event
that Encogen's ST is unavailable, particularly if it is

unavailable for an extended periocd of time for a reason such as

a catastrophic equipment failure.

33




CA-IR-452
DOCKET NO. 05-0315
ATTACHMENT 1

PAGE 36 OF 261
4. Minimum Load Capability
When on-line, the minimum load levels for the Facility
are: {a) for 1 CT coperating in simple cycle mode -- 5 MW;
(b) for 1 CT operating in combined cycle mode --.7 MW; (c) for

. 2 CTs operating in simple cycle mode -- 10 MW; and (d4) 2 CTs
operating in combined cycle mode -~ 16 MW. PPA §3.2C(9).
X. ENERGY AND CAPACITY PRICING

1. Capa

HELCO's payments to Encogen for energy and firm
capacity will congist of an Energy Charge and a Capacity Charge.
PPA §5.1.

2. Energy Chazge

a. The Energy Charge consists of a fuel
component and a variable O&M component, less an across-the-board
discount of 2%.

b. The fuel component is based upon the -
Facility's guaranteed heat rate efficiency curves and HELCO's
fuel costs (the total cost of delivered No. 2 fuel oil at
Keahole, as reflected in HELCO's Monthly Fuel 0il Adjusted
Factor Filing)} adjusted against a fuel base price of
$4.35324/MMBtu. PPA §5.1A. |

c. - The variable O&M component consists of a
variable component of .092¢/kwh and an overhaul component of
$103.43 per CT operating hour (both in 1985 $), in each case
egcalated annually by the changes in the Grogsa Domestic Product

Implicit Price Deflator ("GDPIPD"). PPA §5.1A.
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d. A sample of the energy payment calculation
is provided in "Attachment P" to the PPA. HELCO has no minimum

energy purchase obligations under the PPA.

3. GCapacity Charge

a. The Capacity Charge consistg of a fifm
capacity component and a fixed O&M component, which are paid
monthly for the full term of the PPA. Prior to the Phase 2 In-
Service Date, the monthly capacity charge will be determined by
the following formula: Firm Capacity (KW) of Phase 1 x Capacity
Rate + Fixed Q&M Component. On and after the Phase 2 In-Service
Date, the monthly Capacity Charge is based on the follqﬁing
formula: [Facility's Firm Capacity (KW} - 2000 (KW)] x Capacity
Rate + Fixed O&M Compeonent. The Capacity Rate is $15.43 per
kilowatt month ($185.16 per kilowatt year), unless. it is reduced.
a® stated below. The fixed O&M component is $196,754.16 per
month, adjusted for inflation based upon changes in the GPDIPD.
PPA §5.1B.

b. The Firm Capacity at the Facility will be =
determined in the Initial Acceptance Tests for Phase 1 and
Phase 2 and any subgequent Capacity Tests, in accordance with
the testing procedures set forth in "Attachment L" to the PPA,
regardless of actual level of dispatch of the Facility.

PPA §3.2C(22); PPA §5.1B(1). However, if at HELCO's request,
the Facility provides additicnal capacity above the Firm
Capacity, the Capacity Charge during such month shall be based
ron the higher level of capacity requested by HELCO and delivered

to HELCO at the Metering Point. PPA §5.1B(1).
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c. The Capacity Charge payments will begin when
the Facility has completed the acceptance tests and Encogen has
declared that the Facility has achieved the Phase 1 In-Service
. Date or Phase 2 In-Service Date, as the case may be. PPA
§5.1B(2) . |

d. If the Facility is unable to provide at
least 57 MW of firm capacity during the Phase 2 acceptance
tests, but is able to achieve a capacity level of between 42 MW
and 57 MW, the Phase 2 In-Service Date Deadline will be deemed
to be met, provided that, during the Corrective Period, Enccgen
uges its reasonable best efforts to increase the Facility's
capacity to the committed capacity of 60 MW, as is addreesged in

Subpart VITI.3. PPA §5.1B(3) (a).

e, During the Corrective Period, the Capacity
Rate will be reduced by 1% for each 1% that such capacity level
is below 90% of the committed capacity. PPA §5.1B{3) (b).

£. If, at the end of the Corrective Period, the
Facility has not achieved a firm capacity level of at least
54 MW, the Committed Capacity will be reset to the Firm Capacity'
level achieve§ by the Facility during its meost recent Capacity
Test. Until the Facility's Firm Capacity is revised by a
saubsequent Capacity Test (which requires HELCO's prior consent),
the Capacity Rate shall be reduced by a corrective amount:
Corrective Amount (in $/KW/year) = 150-0.0025 x Firm Capaéity
(in KW). PPA §5.1B(3) (c).

g. 80 long as the Facility has achieved at

least 48 MW, the adjustments to the level of Committed Capacity
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and Capacity Charge will be HELCO's sole and exclusive rémedy
for the Facility's failure to achieve the gua;anteed capacity
level. If the Facility has not achieved a capacity level of at
least 48 MW after the Corrective Period, then HELCO is entitled
te all righte and remedies provided under the PPA.

PPA §5.1B(3) (c).
h. Any payments due ag compensation for an

ocbligation excused by a Force Majeure event will alsc be excused.

for so long as the cbligation is not performed due to Force

Majeure.

4. Iaxes and Fees
a. HELCO will not be liable for payment of

Hawali General Excise Tax ("HGET") levied and asseased‘against
Encogen. The rates and charges will not be adjusted by reascn
of any subsequent increase or reduction of the HGET,-except,to
the extent such tax applies to other generation units owned by
 HELCO. PPA §5.1C.

" b. HELCO will not be liable for payment of air
pollutant emission fees imposed by the DOH or U.S. EPA on
Encogen as a result of operating the Facility. PPA §5.1D:.

7 ¢. HELCO will not be liable for payment of nor
reimbursement of any Encogen payment of any new or modified tax
or fee imposed by any governmental body, except to the extent

such tax applies to the generation units owned by HELCO. PPA

§5.1E.
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5. Metering

HELCO will purchase and own meters suitable for
measuring the integrated Net Electric Energy Output of the
Facility in kW and kwh on a time of use basis and of reactive
power flow in kilovar and kilovarhours. PPA §3.2E(1). HELCO
will purchase, install and own the telecommunications,
telemetering and remote control equipment at the Paciiity
required in order to allow HELCO to dispatch the electrical
energy from the Facility and for the transmission of metered
data; Encogen will reimburse HELCO for its reasonable
procurement and installation costs, up to $100,000, and its-
maintenance costs, in the form of an up front fixed payment of
$82,000. PPA §3.2E(2). The PPA also governs meter testing and
correction of errors. PPA §53.2E(3}, (4).

6. a en

The timing of.invoices and payments is governed by PPA
JArt. VI

7. Audit Righte

Audit rights under the PPA are limited to those
necessary to verify the b&dsis for claims for péyments.

PPA Art. X.
XI. AV . Co

1. Comparison of Avoided Costg to Encogen Prices

a. The avoided cost calculation and the
comparison of HELCO's avoided costs to the cost of the PPA

prices are summarized as follows:
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Present Value at January 1957

Avoided Capacity Cost $163,183,0004
Avoided Fuel Cest 236,650,000
Avoided Variable 0O&M Cost 20,204,000
Total Avoided Cost $420,037,000
PPA Capacity Cost $165,178, 0005
Fuel Charge 228,094,000
Variable O&M Charge 26,709,000
Total PPA Charge ) $419,981, 000

The avoided cost calculation, and the assumptions underlying
the calculation, are attached hereto as Exhibit "H",

b. Baged on the assumptions underlying the
calculation of aveoided costs for the Enceogen Facility, Ehe PPA
costs are estimated to be approximately $56,000 (on a
discounted present value or "dpv" bagis) lower than HELCO's
avoided costs.

c. As part of the Settlement Agreement, HELCO
and EDC agreed that there would be no price adjustment
provision in the PPA to account for SCR, but that as part of
the request for approval of the PPA, HELCO would include the
possible future impact on avoided costs if and when SCR were
determined to be BACI_for the Keahole DTCC facility by DOH.

4. HELCO performed an aveocided cost calculation
in or about.March 1996 estimating the impact of implementing
SCR as BACT for its planned Keahole and future DTCC units.

Implementation of SCR would impact capital, fixed O&M, and

4 $241.70/KW-yr levelized
5 $244.66/KW-yr levelized
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variable O&M costs. Based on the preliminary SCR cost
estimates available at that time, avoided costs (on a dpv
basis} would increase by about $17.5 million, or 4.3%, if HELCO
were required to implement SCR. A final report on the pilot
SCR test under the MECO/HELCO SCR demonstration program,
prepared by Radian International and dated February 19, 1997,
was submitted to DOH and EPA. The SCR costs in the final
report are higher than the estimates used in the March 1996
calculations, so that the impact on the avoided cost

calculation would now be even greater.

e. The calculation of aveoided costs reflects

the guidance provided in D&d 15053, as clarified in
Order 15187, as well as the earlier gquidance provided in Docket
No. 7956 {regarding Kawaihae Cogeneration Partners}) in
D&0O 14030 and Crder 14502, In accordance with Order 15187, the
calculation is "based on the assumptions and calculations as of
the date of Decision and Order No. 15053, except to the extent
neceésary to comply with the commission's order in Decision and
Order No, 15053." Order 15187 at 3-4.

2.  Settlement Agreement

In Order 15745, the Commission ordered that "{iln the
review of the HELCO-EDC PPA, avoided costs will be determined -
in accordance with the Settlement Agreement." Order 15745
at 8. The Settlement Agreement addressed avoided transmissicn
capital costs, avoided line losses, and avoided costs related

to SCR costs. See Exhibit "I" attached hereto.
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3. EUREA
Encogen intends to operate its cogeneration facility

as a QF, and the Encogen Facility will meet the ownership and
technical c¢riteria applicable to a OF. The rules of FERC and
of this Commission implementing PURPA require electric |
utilities such as HELCO to offer to purchase electric energy
and capacity made available by QFs at a rate reflectihg the
costs that the purchasing utility can avoid as a result of
cbtaining energy and capacity from these sources (i.e., to
offer to purchase at avoided dosts). Since Federal law and
this Commission's rules require that HELCO purchase enéfgy and
capacity from a QF at a price equal to HELCO's avoided costs,
power purchase costs at or below HELCO's avoided costs are, &s
a matter of law, juatrand reasonable. As a corcllary, HELCO is
entitled to include amounta that it muat pay pursuanﬁ to such a

PPA in its revenue requifements for ratemaking purposes.

In general, Encogen is responsible for the design of
its Pacility. However, it is required to provide HELCOC with an
opportunity to (a) review and comment on the design of the
Faclility, {(b) to cobserve the construction of the Faciiity, and
(c¢) to inspect the Facility following the completion of
construction. PPA §§3.2A(1), (5), PPA §2.3A(1).

2. Design Parameters

In order to facilitate the integration of the Enceogen

Facility into HELCO's system, the PPA specifies (a) delivery
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voltage standards, PPA §3.2C{1), (b) frequency standards,
PPA §3.2C(2), (c) reactive KVAR standards, PPA §3.2C(3), {(d)} a
minimum generator H constant, PPA §3.2C(4), (e) maximum
start-up periods for warm and cold start-ups, PPA §3.2C(24),
(£) CT ramp rates, PPA §3.2(C) (25), backed up by PPA provisions
allowing HELCO to direct the Facility to demonstrate its
ability to meet the maximum ramp rate, PPA §3.3A(2), {(g) the
qguick load pick up ("QLPU") for a three second period,
PPA §3.2C(26), and (h) other design and operating parameters
specified in PPA §3.2C. )

3. Operations and Maintenance

Encogen is required to operate the Facility in
accordance with GEOP. PPA §3.2B(1). Encogen also is required
to maintain certain operating records and maintenance records,
which HELCO has the right to review, and HELCO may provide
written recommendations for specific operation or maintenance
actions or for changes in the operation or maintenance program
of the Facility. PPA §§3.2B(4), (5). The PPA also makes
provision for periodic meetings between Encogen and HELCO

representatives to discuss Facility operations and maintenance.

PPA §3.2K.

4. HELCO Inspection

HELCO has specified rights in the PPA with respect to
inspecting the Facility and Encogen's construction, operation
and maintenance of the Facility. PPA §9.1. Under certain

circumstances, HELCO can place a Site Representative to observe

Facility operations for a period of up to 30 days. PPA §9.5.
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5. Independent Fpgineexing Assegsment

If HELCO has reascnable cause to believe that Encogen
is failing to operate or maintain the Facility in accordance
with GBOP, and that such failures likely are the result of
failure to meet certain performance standards set forth in
PPA §3.2C (and under other epecified circumstances), which
Encogen fails to remed? after HELCO has brought the practices
to Encogen's attention, HELCO may require that the prac;icea in

question be assessed by a qualified professional engineering

firm, PPA §3.3D(1).

6. System Protection

a. Encogen, must, at ite own cost, install,
operate and maintain internal breakers, vrelays, switcheas,
synchronizing equipment and other éasociated protective and
contrOI.Equipment necessary to maintain the standard'of
reliability, quality and'safety of electricity production
5uitab1e_for parallel operation with HELCO's electrical system
as required by GEOP. HELCO has the right to review and accept
the design of all such equipment and protective relay settings.
PPA §3.2A(6)(i). Encogen's responsibilities upon receipt of
HELCO's comments are specified in PPA §3.2A(6) {ii).

b. Encogen must operate the Facility with all
applicable installed system protective equipment in service
whenever the generator 1s connected to or is operated in

parallel with HELCO's electrical system, except for normal

testing purposes. PPA §3.2B(2).
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c. Encogen must provide a manual disconnect
device which provides a visible break to electrically separate
~the Facility from HELCO's electrical system. PPA §3.2B(3}).

d. Encogen mugt héve the ability to trip and
close its generator synchronizing breakers located. at the
Facility. PPA §3.2C(7), Att. A.

e. Provisions with respect to the suspension
or reduction of deliveries to address facility conditieons that
have a material adverse physical impact on HELCO's electrical
system, or that present an immediate danger to personnel or
equipment, are included in PPA Art. 1V. | .

7. Spare Parte

Encogen has agreed to budget and maintain at least
$500,000 {1998$) worth of spare parts for the Facility.
PPA §3.270. |

8. Performance Warranties and Guaranties

a. The PPA contains the following performance
warranties: (i) Equivalent Availability Factor ("EAF"} of at
least 90% (85% during the start-up period, and 89% during a
major overhaul year), PPA §3.2D{1); (ii) Equivalent Forced.
OCutage Rate ("EFOR") of less than 4% (8% during the starﬁ-up
period), PPA §3.2D(2); (iii) quality of power standards
relating to delivery voltage, frequency and reactive KVAR,

PPA §3.2D(4); (iv} a limit of six unit trips per year (12
during the start-up period), PPA §3.2D(5); and (v) after the
first 12 months following the Phase 2 In-Service Date, the

capability to produce and deliver the firm capacity level
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established in accordance with the PPA, PPA §3.2D(3) {(gee
Part VIII, gupra). - ‘

b. The performance warranties are intended to
recognize the performance capabilities of the Facllity. As an
. example, Enceogen is held to performance warranties for EAF,
EFOR, and unit trips from the Phase 1 In-Service Date (although
such first.year standards are less stringent in recognition of
the Facility's start-up period).

[ The performance warranties constitute the
exclusive warranties under the PPA and operate in lieu of all
other warrantiéa, whether oral or written. Encogen and HELCO
disclaim any other warranty, expressed or implied, including

without limitation, warranties of merchantability or fitness

for a particular purpose. PPA §3.2D(6).

9. Liguidated Damages

a. If the Facility fails to achieve the
guaranteed EAF on average for the current contract year and
previous coﬁtract year (a continuous 24-month peried), Encogen
must pay HELCO specified liquidated damages based on each 0.1%
variance. If the EAF falls between 0% to 4.9% below guaranteed
level, Encogen must pay $7,500 (1998 $) per 0.1%. If the EAF
ig 5% to 9.9% below the guaranteed level, Encogen muat pay
$10,000 (1998 $) per next O0.1% up to 10.0%. For each 0.1¥ that
the EAF falls between 10% to 15% below the guaranteed EAF’
level, Encogen shall deposit $12,000 (1998 $) into the

Maintenance Account described below. PPA § 8.1A.
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b. I1f the Facility exceeds the guaranteed EFOR
on average for the current contract year and the previous
contract year (a continuous 24 month pericd), Encogen must pay
specified liquidated damages. If the EFOR exceeds 0% to 4.9%
of the guaranteed level, Encogen shall pay $3,000 (1998 $) per
0.1%, and if ;he EFOR exceeds the guaranteed level by 5.0% to
9.9%, Encogen shall pay $4,000 (1998 $) per next 0.1% up to 10%
in total. For each 0.1% that the EPOR exceeds the guaranteed
level by 10% or more, up to 15% above the guaranteed level,
Encogen must deposit $5,000 (1998 $) into the Maintenance
Account described below. PPA § 8.1B.

c. If the Facility cannot ramp upwards or
downwards at ramp rates specified in PPA §3.2C(25) in
accordance with PPA §3.3A(2), then Encogen muat pay liquidated
damages according to a formula. PPA § 8.1C. Encogen's ;otal
liability for any ramp derating will not exceed $5,000 a |
calendar week or $250,000 during any 12 months period. If
Encogen's total liability for any ramp derating exceeds
$150,000 during any calendar year, the excess will be deposited
~ into the Maintenance Aécount described below. ©PPA § 3.3A(2).

d. Encogen must also pay liquidated damages
for excessive unit trips (over 12 per year until the end of the
Phase 2 start-up and over 6 per year thereafter) at the
following rates: (i) 1-3 unit trips - $5,000 per trip,

{ii) 4-7 unit trips - $7,500 per next trip, and (iii) 8 or more

unit trips - $10,000'per next trip.. PPA § B.1D.
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e. Encogen is required to establish a
Maintenance Account to hold the monies that Encogen is required
to depogit as digcussed above. The Maintenance Account is to
be used to fund maintenance, modification or repaira to the
Facility on an expedited basis to bring EAF or EFOR within
guaranteed levels, to cure ramp derating problems or to
otherwise enhance the Facility's performance standards.
However, Encogen is not required to deposit any monies to the
Maintenance Account to the extent the account would exceed
$4,000,000 (1998 §). Encogen is entitled to withdraw all
remaining amounts in the Maintenance Account (i) once EAF and
EFCR levels are within guaranteed levels for two consecutive
years and any derating problems are cured, or (ii) upon the

termination of the PPA. PPA § 8.3.

XIII,
1. Texm

a. In general, the Term of the PPA commences
upon the Execution Date and, unless extended, terminates on the
30th anniversary of the Phase 2 In-Service Date.

b, A 30-year term was provided to be
consistent with the guidance provided in Decision and Order
No. 14030 issued July 31, 19595 in Docket No. 7956. As a
condition precedent to HELCO's cbligation to purchasing power,
Encogen must provide HELCO with either the available design
materials listed in Attachment O or other evidence reasonably
demonstrating that the Facility, if constructed, operated and

maintained pursuant to the design materials and in accordance

47




CA-TR-452
DOCKET NO. 05-0315
ATTACHMENT 1
PAGE 50 OF 261

with GEOP, can be reasonably expected to have a useful life at
least equal te the Term. PPA §2.3A(1).

c. If a Force Majeure event occurs after the
Phase 2 In-Service Date, the Term will be extended on a
day-for-day basis for the duration of the event. PPA §15.6.

d. HELCO has the first opportunity to
negotiate with Encogen to purchase power from the Facility for
periods beyond the Term. PPA §2.6A. The Term will be
automatically extended on a month-to month basis if the parties
are engaged in good faith negotiations for the continued
purchase of power or for the purchase of the Facility pursuant

to PPA Art. XIX. PPA §2.6B.

The PPA containe several specific eventa of default,
which if not cured or in the process of being cured by the
defaulting party within specified périoda, may give rise to
termination of the PPA or the pursuit of other remedies by the
non-defaulting party.  With respect to both parties, the
enumerated events of default include: (i) failure to make
timely payments when due; (ii) failure to comply with an
applicable arbitrator's decision; (iii) bankruptcy I(whether
"filed voluntarily or involuntarily); and (iv) failure to
perform a material obligation under the PPA not otherwise
identified as a specific event of default. The PPA includes
several additional specific Encogen events of default,
including failure to meet In-Service Date Deadlines and failure

to meet performance standards. PPA Art. VII.
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3. Ippurance

. Encogen is required to acquire and maintain certain

'minimum insurance coverages (subject to reasonable deductions
or self-insured retentions), which Encogen and/or its Financing
Parties reasonably determine, after congultation with HELCO, to
be necessary during construction and operation of the
Facilities, as long as such coverage is available to Encogen on
commercially reasconable terms, including coverage for

{a} worker's compensation and employers' liability, (b) general
liability, (c) automobile liability, (d) builders all risk,

{e) all risk property/comprehensive boiler and machinery,

(£) business interruption, (g) project liability errors and
omissions, and (h) ocean transit. HELCO is to be an additional
insured under certain of the coverages. PPA Art. XIII, Att. J,
§§2.3A(2) (i), (3) (1).

4. Indemnity

Provisions with respect to Encogen's indemnification
of HELCO and HELCO's indemnification of Encogen are addressed

in PPA Art. XI.

5. Consequential Damaces

The PPA provides that neither Encogen nor HELCO will
be liable to the other party for any consegquential, incidental,
punitive or exemplary damages. PPA Art. XII.

6. Dispute Resolution

The general procedures for resclving disputes under
the PPA, including provisions for good faith negotiations and

arbitration, are set forth in PPA Art. XIV. There are
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provisions for expedited arbitration of certain issues arising
out of Encogen's failure to achieve Milestone Events.

PPA §2.4A, C.
7. HELCQ Electric Service

The PPA does not provide for electric services by
HELCO to Encogen. Any such services would be provided in
accordance with HELCO's Schedule J Tariff. PPA Art. XVI.

8. Assignment

Generally, the PPA is not assignable by Encogen
without the prior written consent of HELCO, which cannot be
unreagcnably withheld. However, Encogen may assign the
agreement, without the consent of HELCO, as required by the
Financing Parties or otherwise in connection with Financing
Documents, and to an affiliate, a wholly-owned subsidiary or a
succesgor of Encogen. PPA SXVII.

9. Sale of Facility

Under certain conditions, HELCO has a right of first
refusal with respect to the purchase of the Facility should
Encogen desire to dispose of its interest in the Facility.

PPA Art. XIX.

10, Security
a. The PPA provides for a guarantor to be

financially responsibly for all of Encogen's payment
obligations under the PPA, up to the gquaranteed amount, for
penalties, liguidated damages, payments due HELCO under the
Interconnection Agreement, and reimbursement of certain HELCO

administrative costs. To secure its obligations to HELCO under
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the PPA, Encogen has provided the corporate guarantees of
Enserch and Jones Capital {each 50% responsible for the
following amounts) in the amount of (i) $200,000 from

Commission approval through financial closing, (ii) $1,000,000
between financial closing and the Phase 2 In-Service Date), and
(1ii) $3,000,000 from Phase 2 In-Service Date to the end of the
term. Copies of the executed guarantees are attached hereto as
Exhibits "J" and "K", Encogen has the option t¢ substitute a
standby letter of credit or performance bond for the

guarantees. PPA §21.1, 21.2, Att. T.

b. To secure the performance of Encogen's
payment obligations under the PPA, Encogen must execute and
deliver a Security Agreement and Mortgage at the closing of its
financing. The agreements, which are to contain terms and
conditions reascnably satisfactory to Encogen's Financing
Parties and to HELCO, are subordinated (pursuant to a
Subordination Agreement) to the mortgage and security
agreements provided by Encogen te its Financing Parties.

PPA Art. I (definitions of "Mortgage® and "Security

Agreement"); PPA §3.1E.
c. To the extent permitted by its Finahcing

Parties, Encogen must grant to HELCO a subordinated security
interest in any escrow or reserve accounts established in

connection with financing for the Facility. PPA Art. XX.
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XIV. INTERCONNECTION
1. Interconnection Facilitieg
a. Pursuant to H.A.R. §6-74-26, Encogen is

required to pay for the costs incurred to directly interconnect
Encogen's Facility into HELCO's transmiseion system.

b. Under the Intercqnnection Agreement,
Encogen is responsiblé,-at its cost, for the design,
engineering, and construction of the following Interconhection
Facilities: ‘

(1) a 6% kV Switching Station, configured
to operate initially with 6 breakers (and to accommodate §
breakers) arranged in a breaker-and-a-half scheme;

{ii) two 69 kV transmission lines,
approximately one mile in length, between the switching station

and the Hamakua-Honcokaa and Hamakua-Puukapu 69 kV transmission

lines; and

(iii)} six 69 kV circuit breakers, and
associated equipment, Interconnection Agreement $2(a),
Schedule 1

c. Upon completion, the Interconnection
Facilities will be transferred to HELCO. HELCO will be
responsible for expenses, coste and taxes in connection with
the transfer of such facilities to HELCO. Once the Facility
has ceased operations, HELCO will be obligated to'pay Encocgen a
. Regidual Payment Amount (except under certain default

circumstances) based upon the greatexr of the depreciated book
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value or salvage value of the facilities at such time.

Interconnection Agreement §7.

d. After the transfer of the Interconnection
Facilities, HELCO will own, operate and maintain such
facilities. Encogen will reimburse HELCO for all reasonable
and routine cperation and maintenance expenses for such

facilities to the extent they are used for the Encogen

Facility. Interconnection Agreement {5.

a. As determined in D&0 15053, certain
modifications are required to HELCO's transmission system in
order to ensure interconnected operations with Enceogen on a
reliable basis under both normal and emergency conditions.

D&O 15053 at 13. The Cowmission determinéd that HELCO should
implement its preferred interconnection option, which includes:

(i} adding a new 69 kV transmission line
from the Encogen switching station to HELCO's existing Keamuku
Switching sStation (a distance of approximately 28 miles);

{11} reconductoring or rebuilding the
_existing Keamuku-Puuwaawaa-Keahole 69 kV tranamission line; and

{iii) adding 12 MVAR of capacitors in West
Hawail to provide voltage support. See D&0 15053 at 10, 13.

b. Pursuant to D&O 15053, Encogen is
responaible only for that portion of the transmission system
modification costs that equals the costs of reconductoring the

existing Honckaa-Waimea line (which EDC suggested as an
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alternative to the transmission system modifications proposed

by HELCO). D&O 15053 at 22.

c. In accordance with Order 15187, Encogen is
not responsible for the cost of replacing those poles that
would require replacement because of their deteriorated
condition. Interconnection Agreement §10(d); Order 15187
at 5-6. |

d. The parties accepted the Commission;s
recommendation that they obtain a qualified, independent
engineering opinicon with respect to the reconductoring cost.

" Interconnection Agreement §10; gee Order 15187 at 6.

e. The terme for and timing of Encogen's
contribution are set forth in Interconnection Agreement 9§9.

f. Pursuant to Order 15187, HELCO's cobhligation
to accept power from Encogen is pot contingent on the
completion of the transmission system modifications.
Interconnection Agreement §9(a}; Order 15187 at 5.

XV. RATE IMPACT

1. ayment

The total annual payments to Encogen will depend on
"the Pirm éapacity established pursuant to the acceptance test,
the number of kwh dispatched by and delivered to HELCO, and the
combustion turbine operating hours (assuming there is no
reimbursement necessary for simple cycle operation). Assuming
that the Facility's installation is completed in 1999, the
first full year of payments would be in 2000. The estimated

payments to Encogen for capacity and epergy provided in 2000
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would be $32.7 million, including $13.4 million for firm
capacity and $19.3 million for energy (assuming a Firm Capacity
of 60 MW, 381 gwh delivered, 14,286 CT operating hours, and the
other assumptions as to unit operation, fuel prices and
escalation rates set forth in Bxhibit "L®" attached hereto).

2. Rate Impagt

The estimated rate iﬁpact of the annual payment for
firm capacity would be 1.62¢/kwh in 2000, based on the
assumptions included in Exhibit "L® (including forecast sales
of 910.8 gwh in 2000}. The rate impact simply reflects the
fact that HELCO will be adding §0 MW of new generation to its
aystem. The timing of the rate impact will depend on the
timing of the completion of Phases 1 and 2z of the Encogen
Facility. No rate impact for the energy payments has been
calculated, because HELCO's dispatch and purchase of energy
from Encogen will offset the generation of energy by HELCO
and/or HELCO's purchase of energy under other PPAs..

3. v Z c

The capital component of the Capacity Charge has been
~levelized, which mitigates to some extent the rate impact of
adding a substantial increment of new capacity. 1In other
words, the revenue requirements required from customers in
order to cover the revenﬁe requirements related to the return
on investment, and the return of investment in the form of
depreciation, can be the same in each year of the asset's
useful life. Under the traditional utjility-ownership approach,

the utility's revenue requirements associated with the capital
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costs of an asset are higher in the earlier years of an.asset's
life than in the later years. o
XVI. COMMISSION APPROVAL

1. Commission approval is sought pursuant to
Section 6-60-6 of the Commission's Rules establishing Standards
for Electric and Gas Utility Service in the State of Hawaii,
which are codified in the Hawaii Administrative Rules
("H.A.R."). H.A.R. §6-60-6(2) provides that:

| No changes in fuel and purchased energy

costs may. be included in the fuel

adjustment clause unless the contracts or

prices for the purchase of such fuel or

energy have been previously approved or

filed with the comm;ssion.

2, The executed PPA and Interconnection Agreement
also are submitted for Commission review and approval pursuant
to Order 15745 (ordering paragraph number 2), and in accordance
with PPA §§2.2B and 23.14, and Interconnection Agreement Y12.

3. The reguest for a declaratory order as to the
applicability of H.R.S. §269-1 is made pursuant to H.R.S. §91-8
and H.A.R. 6—é1—159, and in accordance with
PPA §3.2C(27) (viii). |

XVIX. BACKGROUND

1. HELCO and EDC commenced discussions in 1991
regarding the possibility of EDC selling power to HELCO.

2. On April 6, 1994, EDC filed a Verified Complaint
and Petition with the Commission, which by Order No. 13277,

- filed May 27, 19%4, was converted into a proceeding ("Docket

No. 94-007%") under H.A.R. §6-74-15(c) regarding EDC's proposal
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te sell energy and capacity to HELCO, and related PPA, aveoided
cogt, and transmission and interconnection issues.

3. HELCO and EDC participated in a number of
hearings before the Commission in Docket No. $4-0079, and in
lengthy negotiations to resolve outstanding PPA, avoided cost,
and transmission and interconnection issues.®

4. In Decision and Order No. 15053, issued
Octcber 4, 1996 ("D&0O 15053"), the Commission ordered that:
"HELCO and EDC shall continue to negotjiate a power purchase
agreement, consistent with the findings and conclusions in this
decision and order." The Commission order further provided
that: “The negotiations shall proceed expeditiously, and no
later than 75 days from the date of this corder, HELCO and EDC
ghall submit to the Commission either a finalized PPA or
reports informing the Commission of the matters that are
preventing the finalization of a PPA." D&0 15053 at 32. Whiie
HELCO and EDC were not able to submit a finalized PPA within
the timeframe contemplated by D&0 15053, HELCO and EDC
ultimately reached agreement on a finalized PPA.

5. ©On June 2, 1597, HELCO entered into a Settlement

Agreement with EDC, which resolved the remaining issues between

6 The initial hearings were held in December 1994, and
Opening and Reply Briefs were filed in April and May 1985.
The negotiations following the December 1994 hearings are
summarized in the confidential status reports filed in
Docket No. 94-0079 pursuant to Protective Order No. 13460
{August 23, 1994). A summary of the negotiationa leading
to finalization of the PPA is get forth in Exhibit °M"

heretc.
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HELCO and EDC regarding. the calculation of avoided costs for
the proposed Encogen Facility, and documented.the'agreements of
the parties on all remaining PPA, and transmission and
interconnection issues raised in Docket No., 94-0079, taking
into account the guidance provided by the Commiasion in ﬁrior
decision and orders. HELCO requested approval of the
Settlement Agreement by motion filed June 2, 1%97. 1In
accordance with the Settlement Agreement, HELCO also requested
a determination by the Commission that it would be prudent for
HELCO to enter into the PPA and the Interconnection Agreement
with Encogen, while continuing to pursue the'installation of
its own combustion turbines (CT-4 and CT-5) at Keahole.

6. The agreements took into account the guidance
provided by the Commission in D&0 15053, as modified by Order
No. 15187 ("Order 15187"), issued November 25, 1996, in Docket
No. 94-0079, as well as in Decision and Order No. 14030
("D&0 14030"), issued July 31, 1995, and Order No. 14502
{"Order 14502*), issued January 26, 1996, in Docket No. 7356,
to the extent applicable to the facts and circumstances of
Docket No. 94-0079.

7. By Order Ro. 15745, issued Augqust 7, 1987, the
Commission: '

(a) approved the Settlement Agreement, insofar

as it settled the issues concerning the terms and conditions of
a PPA and interconnection agreement.between HELCO and EDC;
{b} ordered HELCO and EDC to submit to the

Commission for review and approval executed copies of the PPA
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and interconnection agreement that incorporate their agreements
contained in the Settlement Agreement;
(c) ordered that, in the review of the

HELCO-EDC PPA, avoided costs would be determined in acco:dance

with the Settlement Agreement; and

{(d) denied the request for a prudency

determination, holding that it would not decide the iésue in

Docket No. 94-0075.

XVIII. ENCOGEN WOULD NOT BE A PUBLIC UTILITY

1. As discussed above, HELCO generally has the
complete right to dispatch the Facility to meet ita system
regquirements. However, under certain circumstances, HELCO's
dispatch of the Facility in simple cycle cperation for an
extended period may cause thg Facility to lose its QF status.
See Subpart IX.3, gupra. A QF is generally exempt from
regulation as a public utility. If the Facility loses its
status as a QF, there is uncertainty as to whether Encogen
would@ become a public utility.

2. In order to eliminate any uncertainty as to
whether Encogen could be deemed to be a "public utility*
subject to the requirements of H.R.S8. Ch. 269, HELCO requests
that the Commission issue a declaratory ruling determining that
Encogen will pot be a "public utility* within the meaning of
H.R.S. §265-1. Under appropriate circumstances, such as are
presented in this case, a power producer which sells all of the

power from its generating facility to an electric public
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utility, and does not intend to dedicate its facilities to

public use, should not be deemed to be a "public utility."

3. In relevant part, H.R.S. §269-1 provides the
following definition of a "public utility":

"Public utility" means and includes every

person who may own, control, operate, or

manage as owner, lesaee, trustee,

receiver, or otherwise, whether under a

franchise, charter, license, articles of

asgociation, or otherwise, any plant or

equipment, or any part thereof, directly

or indirectly for public ugse . . . for

the production, conveyance, transmission,

delivery, or furnishing of light, power,

heat, cold, water, or oil . . . .

4, The Commission generally has not exercised
jurisdiction over companies which generate and sell power to
Hawaii's electric public utilities for resale to the public.
Instead, the Commigsion reviews the purchase power contracts
entered into by the utilities, and confines its jurisdiction to
the rates and services of the utilities themselves.

S. In a June 1583 decision, the Commiseion
reaffirmed its administrative construction of the public
utilities law under circumstances where the specific statutory
exemptions were inapplicable, by finding that the "owner" of an
electric generating facility does not become a public utility

just because power is sold to a public utility for resale to

the public. e Wind Pow ific Investors-1I 4
Water Co,, Decision and Order No. 7578, Docket No. 4779

{June 20, 1983). The Commission's decision on the “public

utility” issue was as followa:
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Section 269-1 states in part, that a
"public utility means and includes every.
person who may own, control or operate

. . any plant . . . directly or
1ndirectly for public uge . . . for the
production, conveyance, transmiseion
. . . of light, power . . . .* (Emphasis
added.) This Commission has consistently
held that there haa to be an intent on.
the part of a person to dedicate his
property for public uge before it can
become a public utility. This is a
question of fact to be determined by the
Commission. The facts in this proceeding
indicate that WPPI-III {the owner] will
only sell power to WWC [the operator] and
to no other person or perscns. We can
find no intent from these facts to
indicate that WPP-III desires to dedicate
its property for public use. This is not
toe say, however, that WPP-III could not
be declared a public utility where the
facts warrant such a finding. As for the
argument that WPPI-III isg ultimately
selling electric power to the public
indirectly, we again note that there is
no intent on the part of WPPI-III to
dedicate its facilities to the public
use, We conclude that WPPI-III would not
be a public utility becauvse WWC w:ll sell
surplus power to HELCO, .

Id. at 15 {emphasis in the original).

6. The Commission's decision was affirmed on

In Re Wind Powex Pacific Invegtors-I1II, 67 Haw. 342,

686 P.2d 831 (1984). The Hawaii Supreme Court based ita

affirmance on deference to the Commission's construction of the

Hawaii public utilities law, and the concept of dedication to

public use implicit in the term "public utility.® In affirming

the Commission's decision, the Court found that:

The term "public utility" implies a
public use. The regulation of public
utilities ensures continuation of service
to the public with reascnable efficiency,
at fair rates, and without discrimination
against particular users or classes of
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userg. A.J.G. Priest, I Principlesg
Public Utility Requlation, Ch. 1,
generally; 73B C.J.S. Mugg
§2.

[(Wlhether the operator of a given
business or enterprise is a public
utility depends on whether or not
the service rendered by it is of a
publiec character and of public
consequence and concern, which is a
question necessarily dependent on
the facts of the particular case, -
and the owner or person in control
of property becomes a public utility
only when and to the extent that his
business and property are devoted to
a public use. The test is,
therefore, whether or not such
person holds himself out, expressly
or impliedly, as engaged in the
businesa of supplying his produce or
service to the public, as a class,
or to any limited portion of it, as
contradistinguished from holding
himself out as serving or ready to
serve only particular individuals.

73B C.J.S. Public Utilities §3. See algo .

Priest supra, p. 10-13; Wilhite v. Public
Service Commisgion, 150 W.Va. 747, 149

S.E.2d 273 (1968).
€7 Haw. at 345. |

7. The Commission ﬁas applied this precedent to a
powef purchase arrangement where all of the poﬁer'producer's
output was sold to a public utility. ckai Electric Co.,
Docket Nos. 5174 & 5175, Decision and Order No. 8203 {bec. 21,
1984) ("D&O 8203"). 1In addition to other approvals, Molokai
Electric requested (1} approval to enter into a PP# with
cummins Hawaii, Inec. ﬁo provide base load generation frém
diesel generators pending the return to service of Molokai
Electric's biomass plaﬁﬁ, and (2} a declaration that Cummins
Hawaii, Inc. would not become a “public utility" by virtue of
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the PPA. <(iting In Re Wind Power Pacific Investors-IJI, supra,

the Commisgion found that Cummina Hawaii, Inc. would not be a

"public utility"”:

The proposal to purchase energy from
Cummins for a short term raised the
potential issue of the status of Cummins -
a8 a public utility under the definition
in Section 269-1, HRS. The purchase
power agreement explicitly states that
the power will be purchased by the
ytility and it is Cummins' intention to
provide such power as an interim measure.
The facts indicate that Cummins does not

- intend to sell energy to other than the
Company and does not intend nor does it
wish to be declared a public utility. It
has expressly declared that if it were to
become a public utility during this
temporary peried, it will not enter into
the agreement to provide electric power.

The facts in this case expressly
showe [sic) that Cummine, by its sale of
electricity toc the Company, doesa not
intend to dedicate its facilities to
public use because it expressly does not
want to become a public utility during
the interim period it is selling power to
the Company. Further, it will only be
selling power to the Company and no one
else. We conclude from these facts and
the Wind Power, case, gupra, that
cummine, if it scld power to the Company
during the interim period, would not be a
public utility as that term is defined
under Section 26%-1, HRS.

D&O 8203 at 12-13.

8. The case of Union Fallg Powexr Co. v, City of
Oconto Fallg, 221 Wis. 457, 265 N.W. 722 (1936), supports the
foregoing decisions regarding dedication to public use. There,
the court had to determine whether Union Falls was a public
utility as defined in the Wisconsin public utility statute.
Union Falls claimed that it was a public utility and that it
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should be assessed for local taxes as a public utility under

the applicable state tax statutes.

9. A "public utility" was defined in Wisconsin to

include:

[E)very corporation . . . that . . . may
own, operate, manage or control any plant
or egquipment or any part of a plant or
equipment, within the State . . . for the
production, transmission, delivery, or
furnishing of heat, light, water or power
either directly or indirectly to or for
the public.

See Cawker v, Meyexr, 147 Wis. 320, 133 N.W. 157, 158 (1%511).

10. Union Falls generated electrical energy, all of
which was either sold to the City of Oconto Falls or used by
the Falls Manufacturing Company. The Continental Paper & Bag.
Corporation owned the common atock of the Union Falle Power
Company and the Falls Manufacturing Company. Under the
contract between the City and Union Falls, the City had a prior
claim to the electrical energy generated. Union Falls claimed
the right to exercise power cof eminent domain and had exercised
that right in the past. Union Falls complied with the
requirements of the Public Service Commission with respect to
the filing of reports as a public utility. The court held that
Union Falle waa not a public utility:

The plaintiff company in this case

furnishes to the city of Oconto Falls

electrical energy under a contract at the

specified price per electrical unit.

From the very nature of the case the

plaintiff company could furnish

electrical energy to no other like

community, but this is not wholly

determinative of the question. The fact

is that plaintiff company does not hold

itself ocut as being able, ready, and
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willing to serve the public. It has no
schedule of rates to be charged for such
services. 1If a customer should present
itself demanding service, it has no
schedule of rates which would be
applicable te such a situation. The fact
that the plaintiff company furnishes
electrical energy to the city of Oconto
Falls, which in its proprietary capacity,
acting as a public utility in turn
distributes it to the public, does not
make the plaintiff company a public
utility. If that were true then any
company furnishing power to a public
utility would itself become a public
utility instanter by force of law. So
far as appears from the record upon the
expiration of its contract, the plaintiff
company will be under no cobligation to
furnish further service except upon such
terms as may be agreed upon between
plaintiff and the city of Oconto Falls.
In this case . . . the plaintiff does not

indirectly, It dealg with a utility,
which, in turn, deals with the public.

265 N.W. at 723 (citation omitted) (emphasis added).

11. Applying the legal authorities set forth above,
a power producer such as Encogen should not be deemed to be a
public utility. Encogen will not hold itself out as being
able, ready and willing to serve the public. It will not deal
with the public, directly or indirectly. It will not compete
"with HELCO for sales to the public. 1Instead, it will sell all
of its electrical energy output to HELCO, a franchised electric
public utility, pursuant to the PPA. Moreover, Encogen will
not have other attributes of a public utility. For example,
(a) it will not have a franchised or statutory right to occupy
and use the public rights of way; and (bs it will not have the
right and power of eminent domain granted to public'utilities

by H.R.S. §101-4.
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12. Thus, in this case, the Commission need not
exercise jurisdiction over Encogen in order to protect the
public's interest in adequate service at reasonable rates. The
Commission will continue to regulate HELCO's yates and

services, and the PPA is being submitted to the Commiesion for

its review and approval.

XIX. CONCLUSION
WHEREFORE, HELCO requests that this Honorable

Commission:

1. Approve the PPA;

2. Approve the Intercomnection Agreement;

3., ' Authorize HELCO to include the purchased energy
costs {(and related revenue taxes) that HELCO incurs under the
PPA in HELCO's ECAC for the term of the PPA;

4, Find that the energy and capacity charges to bg
paid by HELCO pursuant to the PPA are reasonable;

5. Authorize HELCO to include, over the term of the
PPA, the power purchase costs incurred by HELCO pursuant to the
PPA, including the energy and capacity payments to Enceogen, in
HELCO's revenue requirements for ratemaking purposes (and for

purposes of determining the reascnableness of HELCO's rates);
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6. Find that the buy-out and deferral clauses of
the PPA are reasonable;
7. Find that HELCO's purchased power arrangements

under the PPA pursuant to which HELCO will purchase energy and

firm capacity from Encogen are prudent, reasonable and in the

public interest;
8. Find that Encogen will not be considered a
"publiec utility" subject to regulation by the Conu‘nissioh in the

event the Facility loses its QF status due to simple cycle

operation requested by HELCO; and
9. Grant HELCO such other and further relief as may

be just and equitable in the premises.

DATED: Honeolulu, Hawaii, January 16, 1998.

HAWAII ELECTRIC LIGHT COMPANY, INC.

By@&uzﬁ //1/'_

EDWARD Y. A
VICE PRESID
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CE E VICE

I hereby certify that I served copies of the foregoing APPLICATION,
EXHIBITS "A"-"M", together with this Certificate of Service, by hand-delivery and/or

mailing a copy by United States mail, postage prepaid, to the following:

Charles W. Totto (2 copies via hand-delivery)
Executive Director

Division of Consumer Advocacy

Department of Commerce and Consumer Affairs
250 South King Street, Room 825 :
Honolulu, HI 96813

Carl R. Steen, Esqg.

Morrison & Foerster

19900 MacArthur Boulevard
. Suite 1200

Irvine, CA 92612-2445

Jody Allicne

Project Development Manager
Encogen Hawsii, L.P.

3416 Via Lido, Suite E
Newport Beach, CA 92663

John Spicer

Director of Business Development - U.S.
Enserch Development Corporation Hawaii, Inc.
10375 Richmond Avenue, Suite 1575

Houston, TX 77042

Gerald A. Sumida, Esqg.

Steven M, Nagata, Esq.

Carlsmith Ball Wichman
Murray Case & Ichiki

1001 Bishop Street

Suite 2200, Pacific Tower

Honolulu, HI 96813

DATED: Honolulu, Hawaii, January 16, 1998.

HAWAI ELECTRIC LIGHT COMPANY, INC.
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STATE OF HAWAII )
CITY AND COUNTY OF HONCLULU )

EDWARD Y. HIRATA, being first duly sworn, con oath,
deposes and says: That he is a Vice President of Hawaii.
Electric Light Company, Inc., the within-named applicant; that
he makes this verification for and on behalf of said applicanﬁ
and is authbrized g0 to do; that he hasAread the foregoing

Application, knows the content thereof, and that the same are

true.

Plpwsis S —

EDWARD Y. HGHHTA

Subscribed and sworn to before me
this 16th day of January, 1998.

AS\%‘O’:X.A’_

Notary Public, Stafe of Hawaii

My commission expires: 3-S-2000
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PAGE 1 OF 169

EXECUTION COPY

POWER PURCHASE AGREEMENT
between
ENCOGEN HAWAIL, L.P.
and

HAWAI] ELECTRIC LIGHT COMPANY, INC.
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EXHIBIT A
PAGE 2 OF 169
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POWER PURCHASE AGREEMENT
. berween .
ENCOGEN HAWAIL L.P.
and ‘
HAWAII ELECTRIC LIGHT COMPANY, INC,

THIS AGREEMENT (“Agreement™) is made as of this 22nd day of October, 1997
("Execution Date™). by and between HAWAII ELECTRIC LIGHT COMPANY, INC.
("HELCO™). a Hawaii corporation, with principal bffices in Hilo, Hawaii, and ENCOGEN
HAWAIL L.P. ("SELLER™), a Delaware limited pannership, with principal offices in Dallas,
Texas. doing business in Hawaii.

WITNESSETH:

WHEREAS. HELCOQ is a regulated public utility engaged in the business of generation. -
purchase, transmission and distribution of electric power to customers on the Island of Hawaii.
Hawaii; and

WHEREAS., pursuant to the terms and conditions set forth herein, HELCO desires to
purchase electric power from SELLER and dispatch such electric power; and

WHEREAS, SELLER is organized for the purpose of designing, constructing. owning,
operating and maintaining a sixty megawatt (60 MW) (net) cogeneration facility on property
leased or purchased by SELLER at Haina. Hawaii: and

WHEREAS. SELLER intends to operate such facility as a Qualifying Facility as defined
in PURPA. 18 Code of Federal Regulations (“CFR"™) Part 292, and Title 6, Chapter 74 of the

Hawaii Administrative Rules; and

WHEREAS. HELCO's willingness to enter into this Agreement and 1o purchase
electricity at the rate set forth in this Agreement is based upon the expectation that HELCO will
recover capacity and energy payments made to SELLER through electric rates paid by its
customers and adjusted to reflect changing purchased energy costs by means of a periodic rate
adjustment mechanism such as the Energy Cost Adjustment Clause authorized by the Hawaii
Public Utilities Commission (“PUC™); and

WHEREAS, HELCO’s willingness to enter into this Agresment is based on SELLER s
assurances that SELLER can and will perform all of its obligations hereunder in a manner that
wil] ensure no degradation in the quality of service provided HELCO's customers because of
SELLER s construction. ownership, operation, and maintenance of the Facility or in any other

manner..
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NOW THEREFORE. in consideration of these premises and of the mutual promises
contained herein, the parties hereto agree that the foliowing terms and conditions shali govern the
sale and transfer of electriciry by SELLER and the purchase and acceptance of such electricity by
HELCO and other related transactions:

ARTICLE I - DEFINITIONS

For the purposes of this Agrccmcm. the following terms shall have the meanings as
indicated below: )

Allowance for Funds Used During Construction (AFUDC) - The capital carrying costs
incurred by HELCO during the development and construction of .a capital project which are
capitalized as a cost of plant on the books of HELCO in accordance with methods approved by
the PUC.

Allowed Simple Cycle Period - Shall have the meaning set forth in Section 3, 2C(27)

American National Standards Institute Code for Electricity Metcnng The pubhcauon of
the American National Standards Institute which establishes acceptable performance criteria for
new types of watt hour meters, demand meters, demand registers, instrument transformers and
-auxiliary devices. [t states acceptable in-service performance levels for meters and devices used -
in revenue metering. It also includes information on related subjects, such as recommended
measurement standards, installation requirements and test schedules.

Annual Dis.patch Natice - The notice provided by HELCO to SELLER each calendar vear
in accordance with Section 3.3A(3), which shows the amount of capacity and energy HELCO :
expects the Facility to produce on an hourly basis for the following calendar year.

Audit Period - Shall have the meaning in Section 3.3B(1).

Billing Period - For any computation of Capacity Charge or Energy Charge payments. the
immediately preceding Calendar Month.

Business Day - Any day other than a Saturday, Sunday or legal holiday of either the
United Siates or the State of Hawaii. '

Buyout Payment - Shall have the meaning in Section 3.3B(1).

Calendar Month - The period commencing at 12:01 a.m. on the first day of any month
and terminating at mu:lmghl on the last day of the same month.

Capacity Charge - The amount to be paid by HELCO to SELLER pursuant to
Section 5.1B of this Agreement.

Capacity Raie - The rate by which Capacity Charge is calculated pursuant to Section 5.1B
of this Agreement.

[N}
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Capacity Test - The Initial Accepiance Test performed by SELLER in accordance with
Section 3.2C(22) prior to the Phase 1 In-Service Date and the Phase 2 In-Service Date, as the
case may be. to determine Firm Capacity, or a subsequent Capacity Test.

Catastrophic Equipment Failure - Either (A) a sudden unexpected failure of a major piece
of equipment which (1) substantially reduces or eliminates the capability of the Facility 10
produce power, (2) is beyond the reasonable control of SELLER and could not have been
prevented by the exercise of reasonable due diligence by SELLER, and (3) despite the exercise
of all reasonable efforts, actually requires more than 60 days to repair (if the determination of
whether a Catastrophic Equipment Failure has occurred is being made more than 60 days afler
the failure} or is reasonably expected to require more than 60 days to repair (if such _
determination is being made within 60 days after the fajlure); or (B) a sudden, unexpected failure
of a combustion turbine blade or a steam turbine blade which requires opening a gas turbine (or .
compressor) or steam turbine casing to repair and which meets the criteria in both (AX1) and

{A)(2) above.

Closing Date - The date on which the closing of long-term, non-recourse construction and
term financing of the Facility under the Financing Documents cccurs. :

Committed Capacity - During the Phase | Period, twenty-two thousand kilowarts {22,000
kW) of reliable electrical capacity which SELLER agrees herein to make available to HELCO
from the Facility at the Metering Point under HELCO Dispatch. During the Phase 2 Period,’
sixty thousand kilowans (60,000 kW) of reliable electrical capacity which SELLER agrees
herein to make available to HELCO from the Facility at the Metering Point under HELCO
Dispatch. unless adjusted as a result of a subsequent Capacity Test at the end of the Corrective
Period pursuant to Section 5.1B, if any, or by agreement of the parties..

Conditions Precedent - The conditions listed in Section 2.3A.
Consent to Assignment - Shall have the meaning in Section 23.12.

Consents - All necessary consents 10 be executed in favor of HELCO in order for
HELCO 10 establish, exercise and enforce its rights under the Security Agreement, the Mongage.
and the other Security Documents, as such consents may be amended from time to time in

accordance with the terms thereof.
Consultation Period - The petiod defined in Section 3.3C(2).

Contract Year - A 12 Calendar Month period which begins on the first day of the calendar
year following the Phase 2 In-Service Date; provided, however, that if the Phase 2 in-Service
Date does not occur on January 1 of a given year, the initial Contract Year shall consist of the
period from the Phase 2 In-Service Date to December 31 of that calendar year.

Corrective Period - The period defined in Section 5.1B(3Xa)

CT - Shall mean combustion turbine and related equipment.
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Defc;'ral Costs - Shall have the meaning.in Section 3.3C(1).
Deferral Fee - Shall have the meaning in Section 3.3C(N.

Dispatch Constrairits - The constraints and procedures with respect io the operation of the
Facility set forth in Section 3.2C, which shall include equipment-related constraints on HELCO's
ability to dispatch the Facility.

Dispatch Notice - The notice given to SELLER by HELCO in accordance with
Section 3.3A(3). instructing SELLER to operate the Facility at a requested capacity, expressed in .
kW, until modified by a subsequent Dispatch Notice.

DoH - The State of Hawaii Department of Health.
Daollars - The lawful currency of the United States of America.

End of Phase 2 Stanti-Up - The date that is 12 months following the Phase 2 In-Service
Date. '

Energy Charge - The amount to be paid by HELCO to SELLER pursuant to Section 5.1A
of this Agreement for the energy delivered to HELCO’s ¢electrical system from the Facility as
measured at the Metering Point.

Energy Cost Adjustment Clause - The cost recovery mechanism established by the PUC
rules whereby the base electric energy rates charged to retail customers are adjusted to account
for fluctuations in the costs of fuel and purchased energy or such successor provision that may be
established from time to time. ‘

EMS (Energy Management System) - The reai-time, computer-based control-system. or
any successor thereto, used by HELCO, now or in the future, 10 manage the supply and delivery
of electrical energy to its consumers. It provides power system operators with an integrated set
of manual and automatic functions necessary for the operation of the power system under both
norma) and emergency conditions. The major functions of the EMS include security monitoring
(system surveillance), supervisory control, generation control (automatic generation control.
economic dispatch control, and generation dispatch studies) and security (on-line loed-flow
analysis and contingency evaluation). : ‘

EAF (Equivalent Availability Factor) - The ratio (in percent) calculated in sccordance
with the formula, terms and concepts defined by NERC GADS, based on the Net Maximum
Capacity of the Facility, unless otherwise defined in this Agreement.

EFOR (Equivalent Forced Outage Rate) - The ratio (in'perccnt) calculated in accordance
with the formula, terms and concepts defined by NERC GADS, based on the Net Maximum
Capacity of the Facility, unless otherwise defined in this Agreement.

Event of Default - An event or occurrence specified in Section 7.1A or 7.1B.
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EWG (Exempt Wholesale Generetor) - Shall have the meaning given it ih tﬁe Energy
Policy Act of 1992, 15 U.S5.C. Section 79z-5a,

Execution Date - The date referred to in the first paragraph of this Agreement..

Facility - All real estate, equipment, fixtures and property owned, Jeased, controlled,
operated or managed in connection with the production and delivery of electric energy by
SELLER 1o HELCO's electrical sysiem including, without limnitation, that cogeneration facility
more fully described in Sections 2.1A and B to be designed, built, owned and operated under this
Agreement by SELLER on the site jeased or purchased by SELLER at Haina, Hawaii, together
with all equipment. fuel and other expendables, transformers, switchgear, protective devices, fuel
handling and residue disposal infrastructure, and other associsted property, both real and
personal, necessary for proper operation of the Facility, up through SELLER's step-up
transformer high voltage bushing cable connector. Notwithstanding the above, between the time
of the Phase | In-Service Date and the Phase 2 In-Service Date, the Factlity shall consist of that
portion of the Facility necessary to produce a net electrical generating capability at the Metenng
Point of approximately twenty-two thousand kilowatts (22,000 kW),

Facility Functional Description — The description of the Facility as described in
Section 2.1B.

Financing Documents - The loan agreements, notes, indentures, security agreements,
leases (including cross-border leases or leases involving sale-leaseback transactions) and other
agreements, documents and instruments relating to the construction financing and permanent
financing (including refinancing and amendments) of the Facility by SELLER, as the same may
be modified or amended from time to time in accordance with the terms thereof.

Financing Parties - Any and all lenders and equity investors, other than the Guarantor(s).
or any person affiliated therewith, providing construction financing or permanent financing
(including refinancing) for the Facility and any and all nominees, trustees and collateral agents
associaled therewith. For purposes of any notices herein required to be delivered by HELCO o
the Financing Parties, it shall be sufficient for HELCO to deliver such notices to the party
designated under the Financing Documents as the collateral agent, agent, trustee or nominee for

such Financing Parties.

Firm Capacity - The amounts of capacity which SELLER declares for the Facility in
accordance with Section 3.2C(22): (i) at the time of the Phase | In-Service Date and Phase 2 In-
Service Date, respectively; (ii) at the end of the Corrective Period pursuant to Section §;1B(3){c); -
or (iii) at the time of subsequently agreed-upon test periods in which SELLER proposes to adjust
the Firm Capacity in accordance with the procedures set forth in “Attachment L™, provided,
however, that HELCO's System Operator may specify a lower level of electric output for
portions of the forty-eight (48) hour test period and the Firm Capacity may still be declared
without taking into account the reduction specified by HELCO's System Operator if the Facility
thereafter retums to the declared level during the test period or the level requested by HELCO's .
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System Operator. whichever is iower. The Firmi Capacity shall not exceed Committed Capacity
except as otherwise provided in this Agreement, or by agreement of the parties.

Fixed O&M Component - Shall have the meaning in Section 5.1B.
Force Majeure - Any event defined in Section 15.1 as a Force Majeure event,

Fuel - Naphtha or No. 2 fuel il or any replacement or substitute fuel determined by
SELLER to be suitable for the operation of the Facility in accordance with this Agreement,
applicable permits and equipment manufacturer specifications relating to the Facility.

Fuel Supply Aérecmcm ~ The agreement, a copy of which is delivered 1o HELCO
pursuant to Section 2.3A(2)(i), under which SELLER obtains Fuel for the Facility.

General Manager - The person appointed by SELLER to act as géneral manager for the
Facility.

Good Engineering and Operating Practices - The practices, methods and acts engaged in
or approved by a significant portion of the electric utility industry for similarly situated U.S.
facilities. considering geographic and other characteristics, that at a particular time, in the
exercise of reasonable judgment in light of the facts known ar that reascnably should be known
at the time a decision is made, would be expected to accomplish the desired result in a manner
consistent with law, regulation, reliability, safety, economy and expedition. With respect to the
Facility, Good Engineering and Operating Practices include, but are not limited to, taking
‘easonable steps to ensure that:

1. Adequate materials, resources and supplies, including Fuel], are available to meet
the Facility's needs under normal conditions and reasonably anticipated abnormal conditions.

2. Sufficient operating personnel are available and are adequately experienced and
trained to operate the Facility properly, efficiently and within manufacturer's gundclmes and
specifications and are capable of responding to emergency conditions.

. 3.. . Preventive, predictive, routine and non-routine maintenance and repairs are
performed on a basis that ensures reliable, long-term and safe operation consistent with
manufacturer’s recommendations, and are performed by knowledgeable, trained and experienced
personne! utilizing proper equipment, 100ls, and procedures.

4. Appropriate monitoring and testing is done to ensure that equipment is
functioning as designed and to provide assurance that equipment will function pmpcrly under
both normal and emergency conditions.

5. Equipment is operated in a manner safe to workers, the general public and the
environment and in accordance with equipment manufacturer’s specifications, including, without
limitation, defined limitations such as steam pressure, temperature, moisture content, chemical
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conlent quality of make-up water, oPcratmg voltage. current, frequency, romuonal speed
polarity. synchroni~ation, contro} system limits, etc.

GDPIPD (Gross Domestic Product Implicit Price Deflator) - The value shown in the
United States Depariment of Commerce, Bureau of Economic Analysis® publication entitled
“Survey of Current Business” for the percentage change in prices over each quarter of the year
associated with the Gross Domestic Product for the immediately preceding quarter. or. a.
successor publication or index.

Guarantee(s) - The Guarantee Agreement(s) in the form of Artachment T between
HELCO and Guarantor(s}, as the same may be modified or amended from time to time m
accordance with the terms thereof.

Guaranteed Amount - The amount described in Section 2i 2.

Guarantor(s) - The entity or entities which guarantee SELLER's obligations under this
Agreement in accordance with the Guarantee(s) and with Article XXI hereof,

Hawaiian Electric Industries, Inc. - The holding company incorporated in 1983 under the
laws of Hawaii and having Hawaiian Electric Company, Inc., the parent company of HELCO,
and other companies as ns subsidiaries.

HELCO Dispatch - HELCO's right, through supervisory equipment or otherwise, 10
direct or control (if EMS is applicable) both the capacity and the energy output of the Facility
subject to the Dispatch Constraints, which dispatch shall include real power, reactive power,
voltage, frequency. the number of Facility units on-line to meet an electrical output requirement,
including the determination to cycle & unit or units off-line, require a unit to run in simple cycle
mode when not able to operate in combined cycle mode, the distribution of electrical output
among the Facility units on-line, the droop control setting of each on-line unit, the ramp rate
setting of each en-line unit, and other characteristics of such energy cutput whose parameters are
normally controlied or eccounted for in a wtility dispatching system.

HELCO’s System QOperator - The individual designated by job position as HELCO's
representative to act on behalf of HELCO on all issues regarding the daily dispatch of all
generation being supplied to HELCO's electrical system.

In-Service Date Deadline(s) - The date(s) described as such in Section 3.2A(3).

Initial Acceptance Test — The initial acceptance test for Phase 1 or Phase 2, performed in
accordance with the procedure set forth in “Attachment L™,

Independent Engineering Assessment - the determination by a Qualified !ndcpendcm
Engineer made pursuant 1o Section 3.3D(1).

Interconnection Agreement - the agreement between HELCO and SELLER in the form
attached as “Attachment E" which sets forth the parties® respective rights and obligations with
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respect to the design. installation. operation, ownership and cost responsibility for the facilities
necessary 10 interconnect the Facility with HELCO's electrical system. -

Interconnection Facilitics - Shall have the meaning attributed to it in the Interconnection
Agresment.

kVAR - Kilovar(s)

kVARh - Kilovar-hour(s)

kW - kilowatt(s).

kWh - kilowatt-hour(s).

Late Charges — Shall have the meaning set forth in Section 2.4B.

Liquidated Damages - Shall mean any of the Liquidated Damagcs provided for in
Article V11,

Maintenance Account - Shall have the meaning ser forth in Section 8.3.

Major Equipment Overhaul - Shall mean combustion-turbine hot section overhaul or
replacement, complete turbine overhaul or replacement, steam turbine overhaul or replacement or
other major scheduled maintenance conducted (i) in accordance with the equipment '
manufacturer’s recormmendations or (ii) otherwise in the judgment of SELLER in accordance
with Good Engineering and Operating Practices.

Metering Point - The physical point located on the high side of the step up transformer. as -
depicted in "Attachment A" at which HELCO's metering is connected to the Facility for the
purpose of measuring the output of the Facility in kilowatts, kilowatt-hours, kilovars and
kilovarhours.

Milestone Dates - The dates in “Attachment B” for completion of cenain critical path

© activities.

Milestone Events - The events described in “Attachment B.”

Menthly Fuel Oil Adjusted Factar Filing - HELCO’s filing, from time to time, which
includes certain charges relating to the cost of delivered No. 2 fuel oil at Keahole, Hawaii.

Monthly Invoice - The monthly billing document described in Section 6.1.

Mongage - The rhongagc. assignment of rents and security agreement to be executed by
SELLER, in accordance with Section 3.1E, in favor of HELCO, granting to HELCO a mortgage
and a lien on, among other things, SELLER s right, titie and interest in and to the Facility, the
Site (including any jease or sublease associated therewith, together with assignment of rents
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under any such lease or sublease) and the rights and interests of SELLER associated therewith, as
the same may be modified or amended from time to time in accordance with the terms thereof.

Motion for Reconsideration - 8 motion to the PUC for reconsideration, rehearing, further
hearing, or modification, suspension, vacation, or a combination thereof, of a PUC Order.

MW — Megawatt(s).

Net Electric Energy Output - For any period of time, the total electric energy output of
the Facility in kWh (net of auxiliaries) as measured at the Metering Point of the Fecility.

Net Maximum Capacity - The maximum capacity the Facility can sustain over a specified
period of time when not restricted by seasonal or other deratings less capacity utilized for the
Facility's station service or auxiliaries, as measured at the Metering Point, plus transformer
losses (which for purposes of this Agreement shall be deemed 2ero); provided that, in no event
shall the Net Maximum Capacity exceed the Firm Capacity.

Net Sal\;age Proceeds - Shall have the meaning set forth in Section 3.3B(1).

NERC GADS (North American Electric Reliability Council Generating Availability Data
System) - The data collection system called “Generating Availability Data System” which is
utilized by the North American Electric Reliability Council, a voluntary organization formed by
the electric utility industry to promote the reliability and adequacy of the bulk power supply of
* the electric utility systems in North America. For purposes of this Agreement, the version of
NERC GADS dated October, 1996 (selected portions of which are attached hereto as -
“Attachment C") shall be used whenever reference is made to NERC GADS. In the event that
the definition of & term contained in this Article [ is inconsistent with the definition of the term
under NERC GADS, the definition contained in this Article I shall control.

_ Non-appealable PUC Approval Order - A PUC Approval Order that is a Non-appeslable
PUC Order.

Non-appealable PUC Order - (1) A PUC Order that is not subject to appeal to any Circuit
Court of the State of Hawaii or the Supreme Court of the State of Hawaii, because the thirty (30)
day period permitted for such an appeal has passed without the filing of notice of such an appeal,
or (2) a PUC Order that was affirmed on appeal to any Circuit Court of the State of Hawali or the
Supreme Count, or the Intermediate Appellate Court upon assignment by the Supreme Court, of
the State of Hawaii, or was affirmed upon further appeal or appellate process, and that is not
subject to further appeal, because the jurisdictional time permitted for such an appeal (and/or
further appellate process such as a motion for reconsideration or an application for writ of
certiorari}) has passed without the filing of notice of such an appeal {or the filing for further

appellate process).

Phase 1 - The portion of the Facility consisting of the first combustion turbine generator
and related facilities, put into commercial operation with a Firm Capacity as determined at the
Phase 1 In-Service Date.
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Phase 1 In-Service Date - The date, after satisfying the applicable Conditions Precedent,
on which SELLER declares Phase | of the Facility as ready to be placed in service, based on
actual operation of the Facility, under HELCOQ Dispatch and in accordance with all the terms and”
conditions of this Agreement, at an electric output leve] of at least nineteen thousand kilowatts
(19,000 kW) (net) at the Metering Point, and at such other lower levels consistent with
Section 3.3A(1) as specified by HELCO’s System Operator, during a Capacity Test, such
Capacity Test having been scheduled on the start-up plan provided by SELLER to HELCO in
accordance with Section 5.1.

Phase | In-Service Date Deadline — The date described as such in Section 3.2A(3).

Phase 1 Period - The time from the Phase 1 In-Service Date through the day before the
Phase 2 In-Service Date. ‘

Phase 2 - The full Facility consisting of Phase | plus the second combustion turbine’
generator and the steam turbine generator, and related facilities, put into commercial operation
with a Firm Capacity as determined at the Phase 2 In-Service Date.

. Phase 2 In-Service Date - The date on which SELLER declares Phase 2 of the Facility as
ready to be placed in service, based on actual operation of the Facility, under HELCO Dispatch
and in accordance with all the terms and conditions of this Agreement, at an electric output level
of at least forty-two thousand kilowatts (42,000 kW) (net) at the Metering Point, and at such
other lower levels consistent with Section 3.3A(1) as specified by HELCO’s System Operator,
during a Capacity Test, such Capacity Test having been scheduled on the start-up plan provided
by SELLER to HELCO in accordance with Section 5.1.

Phase 2 In-Service Date Deadline - The date described as such in Section 3.2A(35. .
Phase 2 Period - The time from the Phase 2 In-Service Date through the end of the Term.

Point of Interconnection - Shall have the meaning attributed to it in the Interconnection
Agreement,

Pre-Deferral Estimate - Shall have the meaning in Section 3.3C(1).

Prime Rate - The base interest rate for large commercial loans to credit-worthy entities
charged by the Bank of Hawaii in Honolulu, Hawaii and announced as its Prime Rate, as such
rate may be in effect from time to time, )

Project Costs Incurred — Shall have the meaning attributed to it in Section 3.3B(1).

Project Documents - This Agreement, the Thermal Energy Sales Contract, fee title or any
_ground Jease or other lease in respect of the Site, all construction contracts to which SELLER is
or becomes 2 party thereto, fuel supply contracts to which SELLER is or becomes a party
thereto, operation and maintenance agreements, interconnection agreements in respect of the
Facility and all other agreements, documents and instruments to which SELLER is or becomes a
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pany thereto in respect of the Facility, other than the Financing Documents and the Security
Documents. as the same may be modified or amended from time to tim~ in accordance with the
terms thereof.

PSD Permit - That “Covered Source/Prevention of Significant Deterioration™
permit/authority to construct to be issued in favor of the Facility by the DoH.

PUC (Public Utilities Commission) - The Public Utilities Commission 6f the Siate of
Hawaii.
PUC Approval Date - The date defined in Section 2.2F.

PUC Approval Order - The decision and order of the PUC approving t’he-applicaliqﬁ or’
motion filed by the parties seeking approval of this Agreement as described in Section 23.14.

PUC Order - The decision and order of the PUC responding to the application or motion
filed by the parties secking approval of this Agreement as described in Section 23.14. :

PUC Order Date - The date upon which the PUC Order is issued.

PUC Submittal Date The date of submittal of HELCO's complete application or motion
for approvel of this Agreement pursuant to Section 23,14,

PURPA - Public Utility Regulatory Policies Act of 1978 (P.L.95-617) as amended from
time to time and as applied in Hawaii by the Public Utilities Commission.

QF Requirements — As defined in Section 3.2L.

Qualified Independent Engineer — Any engineer listed on the Qualified Independent
Engineer’s List, as such list is amended from time to time.

Quﬁlif’ ed Independent Engineer's List ~ The list of Qualified Independent Engineers
attached hereto as “Anachment H” and created and modified from time to ume pursuant to

Section 3.3D(1).

QF (Qualifying Facility) - A facility that meets the criteria established under PURPA and
18 CFR Part 292, and Title 6, Chapter 74 of the Hawaii Administrative Rules. '

QLPU (Quick Load Pick Up) - The ability of a generating unit to pick up and sustam a
stated percentage of its Spinning Reserve within a given number of seconds.

Reserve Shutdown - The status of a generator that has been taken off-line at the direction
of HELCO's Sysiem Operator, as determined in accordance with NERC GADS.’

Salvage Period - Shall have the meaning in Section 3.3B(1).
Second Notice - The notice described in Section 3.31X1).
1
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Security Agreement - The Security Agreement 1o be executed by SELLER in favor of
HELCO in accordance with Section 3.1E granting HELCO a security interest in. am.ang other
things. all of SELLERs right, title and interest in and to the Facility, the Project Documents, al
accounts established pursuant to the Project Documents, all insurance proceeds in respect of the
Facility and all proceeds of the foregoing, as the seme may be modified or amended from time 1o
time in accordance with the terms thereof.

Security Documents The Security Agreement, the Mortgage, and the Consents, together
with all uniform commercial code financing statements and other agreements, consents,
documents and instruments executed in connection therewith, as the same may be modified or
amended from time to time in accordance with the terms thereof,

Settlement Date - The date defined in Section 3.3B(1).
Simple Cycle - The operation of the Facility without the ST operating.

Site - The contiguous piece of real property upon which the clectric operation and related '
non-real property portions of the Facility are located, as further described in Section 2.1C.

Site Rep - HELCO's representative as described in Section 9.5.

Spinning Reserve - The difference between the load currently carried on the Facility
while synchronized and on-line and the Facility's Net Maximum Capacity, both measured at the

same instant in time.

Substation - The assemblage of equipment that switches and/or changes or regulates the
voltage of electricity delivered to HELCO's electrical system from the Facility as indicated in

“Anachment A.”
ST - The steam turbine and related equipment.
Subordination Agreement - Shatl have the meaning in Section 3.1E(1).
Term - The.term of this Agreement as defined in-Section 2.6.

Thermal Energy Sales Contract(s) - The contract(s) between SELLER and an industrial
thermal energy buyer for the sale by SELLER of thermal energy.

Transition Period - The period of time between the End of Phase 2 Sian Up and the start
of the next Contract Year.

Unit Trips - The sudden and immediate removal of one (1) or more of the Facility's
generator(s) from service as a result of immediate mechanical/electrical/hydraulic control system
trips or operator initiated action which causes a similar immediate removal from service;
provided. however, that Unit Trips shall not include: (1) any removal of a generator which’
occurs within one (1) hour of when that particular unit was synchronized or resynchronized; or
(2) trips caused or initiated by HELCO other than pursuant to Section 4.1 in circumstances
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described in Section 4.1A. Unit Trips shall be counted as follows for each incident. whether or
not during an incident the loss of multiple generators is simultaneous: (i) two (2) Unit Trips
result when two (2) combustion turbines go off-line; (i) two {2) Unit Trips result when one (1)
combustion turbine and the steam turbine go off-}ine unless at the time of the incident only one
(1) combustion turbine was on-line and in that event, only one (1} Unit Trip results; (iii} one (1)
Unit Trip resulis when one (1) combustion turbine goes off-line; and, (iv) one (1} Unit Trip
results when the steam turbine goes off-line. (Until such time that HELCO is operating its
electrical system under a crileria that mandates Spinning Reserve to cover loss of the largest unit
on the system, the removal of any of the Facility's boilers or generatars that is (1) not in
conformance with HELCO Dispatch and (2) directly results in HELCO having to temporarily
disrupt the delivery of electric service to eny HEL.CO customers shall also be consxd.cred & Unit

Trip.)
U.S. EPA - The United States Environmental Protection Agency.

Variable O&M Component — Shall have the meaning in Section 5.1A.

Weekly Unit Commitment Schedule - The written notice delivered in accordance with
Section 3.3A(3), stating for each day of the following week the times at which all generating
facilities on HELCO’s electrical system shal] start up and shut down.

60-Month Schedule - Shall have the meaning in Section 3.2C(8).

ARTICLE I - SCOPE OF AGREEMENT
2.1 General Description |

A, Basic Concept

SELLER will design, construct, own, operate and maintain an approximately sixty
thousand kilowatt (60,000 kW) (net) cogeneration facility to produce electricity and thermal
energy at Haina, Hawaii. The Fecility will be constructed in two phases. Phase | is intended 10
be placed in commercial operation prior 1o Phase 2 and will consist of & single CT. Phase 2 of
the Facility will consist of two CTs and an ST. Following the Phase | In-Service Dateand
during the Term of this Agreement, electricity from the Facility will be sold 10 HELCO under
HELCO Dispatch for use in HELCO's electrical system., The Facility shall be designed,
constructed, operated and maintained by SELLER so that it wil! be available on the schedule
provided for herein and shall thereafter be avallable for service within the parameters set forth

herein.

B. Facility Specifications

The Facility Functional Description is attached 1o this Agreement as."Attachment
D." The single-line diagram in “Atiachment A” shall expressly identify the Point of
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Interconnection of the Facility to HELCO's electrical system. The Facility Functional
Description includes all facilities required for importation, receipt, storage and handling of fuel,
waste collection, interim and final waste disposal, condenser cooling water and any other
facilities necessary for proper operation of the Facility, except as herein provided.

. sie

The Site for the Facility will be Jocated at Haina, Hawaii. The location and
Facility layout are more particularly described in “Antachment F.”

D. Electric Specifications

Power supplied by SELLER hereunder shall be in the form of three-phase, 60
Henz alternating ‘current, at a nominal operating voltage of thirteen thousand eight hundred
(13,800) volts and power factor dispatchable in the range of 0.85 lagging to 0.98 leading as
measured 2t the Metering Point to maintain system operating parameters as specified by HELCO,
with 2 minimum net generation design capacity of sixty thousand kilowatts (60,000 kW) for the
ful] Facility in combined cycle mode. Not later than thirty (30) days after the PUC Approval
Date, SELLER and HELCO shall reasonably mutually agree in writing to additional standards, if
any, for the quality of electricity, including but not limited 1o standards for voltage flicker and
generation of harmonic frequencies, that shall apply to the clectricity generated by SELLER.

E. Fuel and Other Expendables

SELLER will contract for, acquire or otherwise provide for a reliable supply of
Fuel and other expendables necessary to operate the Facility.

2.2 Effective Date/Regulatory Approval

A. Effective Date of Agreement

This Agreement shail become effective on the Execution Date, provided, that.
notwithstanding the foregoing, prior to the PUC Approval Date {i) in no event shall SELLER be
obligated to sell capacity and energy to HELCO, or have sny other obligations to HELCO other
than those set forth in Sections 2.2, 2.3A, 2.7, 3.2A(1) (only as 10 obligations with respect to
design and acquiring land rights).(2) (4) and (5), 3.3B, 3.3C, Anticles XI, XIII, XTV, XV, XVI],
XIX. XX1I and XXI!H and (ii) in no event shall HELCO be obligated to make. any payments
provided for herein to Seller or have any other obligations to SELLER other than those set forth
in Sections 2.2, 2.3B, 2.7, 3.1E, 3.2A(4) and (5), 3.3B and 3.3C and Articles X1, XIV, XV, XVII,

XX, XXl and XXI11, .
B. Effect of Delay or Denial of PUC Approval

If, despite the best efforts of the parties, neither a PUC Approval Order nor a PUC
Order partially or conditionally approving this Agreement that is subject to Section 2.2D or
Section 2.2E hereof, is obtained within twelve {12) months of the PUC Submittal Date, HELCO
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or SELLER may. by written notice delivered within thirty (30) davs of such date, declare this
Agreement null and void and the parties hersto shall thereafier be free of all obligations
hereunder and shall pursue no further remedies against one another, except as provided in Article
X1 and Section 2.2H hereof, provided, however, that, notwithstanding delivery of such notice,
the date specified above may be extended by a subsequent written agreement. During the period
until twelve (12) months following the PUC Submittal Date, and any period of extension,
SELLER and HELCO shall be each obligated to continue performance of their obligations under
this Agreement which-are by their terms applicable prior to the PUC Approval Date. If neither
party elects 1o terminale within the time frame stated above, this Agreement shall continue in full
force and effect. subject to the other provisions of the Article I1. '

C. Effect of Delay in Obtaining Non-Appealable PUC Approval Order

If, despite the best efforts of the parties, a Non-appealabie PUC Approval Order is
not obtained within twenty-four (24} months from the PUC Submittal Date, SELLER may, by
written notice delivered 1o HELCO within thinty (30) days of such daste, declare this Agreement
null and void and the parties shall thereafier be free of all obligations hereunder and shall pursue
no further remedies against one another, except as provided in Article XI and Section 2.2H
hereof: provided, however, that, if SELLER does not elect to terminate within the time frame
stated abave, this Agreement shall continue in full force and effect, subject to the cther

provisions of Article 11,

D. Effect of Panial Approval of Payment Terms

In the evem that the initia) PUC Order does not allow for the recovery by HELCO
of the full power purchase costs under this Agreement (i.e., capacity payments and energy
payments as well as other costs) in HELCO's base rates and/or Energy Cost Adjustment Clause,
as the case may be, in the amounts agreed to in this Agreement, but the PUC Order is otherwise
satisfactory 10 HELCO and SELLER in all other material respects, then SELLER has the option
to (1) accept such lower payment rates as are approved by the PUC, in which case the parties
shal} make conforming changes to this Agreement; (2) seck reconsideration, which Motion shall
be filed no later than 30 days afier the issuance date for the PUC Order, and, if unsuccessful,
appeal the PUC’s determination, in which case, SELLER shall have accepted such lower power
purchase costs provided for in the PUC Order, pending the outcome of such actions; or (3)
terminate this Agreement by written notice delivered within thirty (30) days of the earlier of (i)

" the issuance date of such initia]l PUC Order, or (ii) the date twenty-four (24) months following
the PUC Submittal date, without further liability or obligation except as provided in Anicles X]
and Section 2.2H hereof. 1f SELLER elects to proceed under clause (2) above, and is
unsuccessful in obtaining a Non-appealable PUC Approval Order, then SELLER shall be
deemed 10 have accepted the lower power purchase costs provided for in the final PUC Order, in
which case the parties shali make conforming changes to this Agreement. 1f SELLER does not
elect 10 proceed under clause (2) above, and does not terminate this Agreement by timely written
notice under clause (3) above, SELLER shall be deemed to have clected to proceed under

clause (1) above. provided that if higher allowed power purchase costs are subsequently
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authorized by the PUC, HELCO shall be obligated to pay SELLER such additional amounts for
which actual recovery subsequently has been approved by the PUC.

E. Conditiongl PUC Approval

If the initia} PUC Order requires any material change to this Agreement. imposes
any material condition upon such approval, or rejects a material provision of this Agreement. the
parties shall promptly meet 10 determine in good faith whether it is in the parties’ mutua) interest
1o seck reconsideration from the PUC. If the parties do not determine within thirty (30} days of
the PUC Order 1o -seek reconsideration, or the parties determine to proceed with such
reconsideration but are not successful in obtaining a PUC Approval Order without such change,
condition or rejection within ninety (90) days of the PUC Order, cither party may, by written
notice delivered to the other party within ten (10) days after expiration of the foregoing thirty
(30) day or ninety (90) day periods, as applicable, elect to renegotiate this Agreement. If such
notice of intent 10 renegotiate this Agreement is delivered, the parties shall (A) use their best
efforts and ncgouate in good faith 10 agree within three (3) months from such notice upon a
mumnally satisfactory amendment 1o this Agreement, which 10 the extem possible eliminates any’
material adverse effect on either party and preserves the economic and operational arrangements
between the parties as set forth in this Agreement, and (B) resubmit this Agreement, as so
amended. to the PUC for approval of the Agreement, as amended. If, despite good faith efforts,
the parties are unable 1o reach agreement on a satisfactory amendment within such three (3)
month period. or obtain PUC approval of such amended agreement within six (6) months of the -
date of submittal 10 the PUC, or if a natice of intent to renegotiate this Agreement is not
delivered. the party which is malenal!y adversely affecied by such change, condition or rejection
may. upon written notice delivered to the other party within thirty (30) days of the earlier of
(i) expiration of the foregoing three (3) month, six (6} month, or ten (10) day penods as
applicable. or (ii) the date twenty-four (24) months following the PUC Submitial Date, elect to
terminate this Agreement. without any further lability or obligation to the other party except as
provided in Article X1 and Section 2.2H hereof. If a party that is materially adversely affected by
such material change. condition or rejection does not terminate this Agreement by timely writien
notice, the materiaily adversely affected party shall be deemed to have accepted such material
change. condition or rejection, and the parties shali make conforming changes to this Agreement.

F. PUC Approval Date The PUC Approval Date shall be defined as féllows:

(1)  Ifa PUC Approval Order is issued, and is not made subject to a Motion
for Reconsideraion or an appeal, the PUC Approval Date shall be thirty (30) days afier the
issuance date of the PUC Approval Order.

{2}  1f the PUC Approval Order becomes subject to a Motion for
Reconsideration, and the Motion for Reconsideration is denied or the PUC Approval Order is
affirmed after reconsideration, and such order is not made subject to an appeal, the PUC
Approval Date shall be deemed to be the issuance date of the order denying rccons:deranon of or

affirming the PUC Approval Order.
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(3)  Ifthe initial PUC Order is subject to Section 2.2D or Section 2.2E, and
this Agreement is not terminated pursuant to the provisions of such Sections, the PUC Approval
Date shall be the carlier of (i) the date upon which the right to terminate pursuant to Section 2.2D
or Section 2.2E, as the case shall be, shall cease, or (ii) the date twenty-four (24) months
following the PUC Submittal Date.

(4)  1fthe PUC Approval Order, or an order denying reconsideration of the
PUC Approval Order or affirming approval of the PUC Approval Order after reconsideration,
becomes subject to an appeal, then the PUC Approval Date shall be the earlier of (i) the date
upon which the PUC Approval Order becomes a Non-appeatable PUC Approval Order, or (ii) the
date twenty-four (24) months following the PUC Submittal Date.

G. Effect of Reconsideration or Appeal of PUC Approval Order

(N If the PUC Approval Order is vacated or reversed in whole or in material
part. or is materially modified, by the PUC afier reconsideration, such that the resulting PUC
Order is no longer a PUC Approval Order, and is not a PUC Order partially or conditionally
approving this Agreement that would be subject to Section 2.2D or Section 2.2E hereof if it were
an initial PUC Order (in which event the parties shall proceed in accordance with Section 2.2D
or Section 2.2E, as the case may be), the parties shall seek reinstatement of the PUC Approval
Order. If such efforts are not successful within twenty-four (24) months from the PUC Submittal
Date. HELCO or SELLER may, by written notice delivered within thirty (30) days of such date,
declare this Agreement null and void and the parties shall thereafier be free of all obligations
hereunder and shall pursue no further remedies against one another, except as provided in
Article X1 and Section 2.2H hereof. In secking reinstatement of the PUC Approval Order,
HELCO may, but shall not be required to, initiate or join in a Motion for Reconsideration or an
appeal from the resulting PUC Order, unless HELCO is a required or necessary party 10 such
Motion for Reconsideration.

(2)  If the PUC Approval Order is vacated, reversed or held invalid, void or
unlawful in whole or in material part, or the PUC Approval Order is materially modified such
that the resulting PUC Order is no longer 8 PUC Approvat Order, and is not a PUC Order
partially or conditionally approving this Agreement that would be subject to Section 2.2D or
Section 2.2E hereof if it were an initial PUC Order (in which event the parties shall proceed in
accordance with Section 2.2D or Section 2.2E, as the case may be), within twenty-four (24)

" months afier the PUC Submittal Date as a result of an appellate order, the parties shall seek
reinstatement of the PUC Approval Order. If such efforts are not successful within twenty-four
(24) months from the PUC Submital Date, HELCO or SELLER may, by written notice
delivered within thirty (30) days of the date of such appellate order, declare this Agreement null
and void and the parties shall thereafier be free of all obligations hereunder and shall pursue no
further remedies against 'one another, except as provided in Articte X3 and Section 2.2H hereof,
Nothing herein shall be construed to require HELCO to initiate or join i a Motion for
Reconsideration or an appeal from a PUC Order issued in response 10 the parties' efforts to seek
reinstatement of the PUC Approval Order, unless HELCO is a required or necessary pany to the

Motion for Reconsideration or appeal.
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{3)  Ifthe PUC Approval Order is vacated, reversed or held invalid, void or
unlawful in whole or in material pant, or is materially modified, as a result of an appeliate order
* (i.e.. as a result of an order by a court of competent jurisdiction after appeal, or by the PUC upon
remand afier appeal) at a date later than twenty-four (24) months from the PUC Submittal Date.
and SELLER does not terminate this Agreement pursuant to Section 2.2C, the parties shall
jointly seek reinstatement of the PUC Approval Order. If such efforts are not successful within
twenty-four (24) months thereafier, this Agreement shall be amended to climinate any material
adverse impact on HELCO of the appellate order, or of the PUC Order issued upon further PUC
proceedings. including but not limited to any adverse impact on HELCO's ability to recover the
full power purchase costs under this Agreement, and to preserve to the extent possible. the
economic and operational arrangements between the parties s set forth in this Agreement.

{4)  Pending resolution of the parties’ efforts (o reinstate the PUC Approval,
Order. and the issuance of 2 final PUC Order upon further proceedings, HELCO's obligation to
make payments to SELLER under this Agreement shal be limited to the amount of the power
purchase costs that HELCO is allowed 1o recover, - If the final PUC Order issued upon further
proceedings does not allow for the recovery by HELCO of the full power purchase costs under
this Agreement. HELCO's obligation to make payments to SELLER thereafier under this A
Agreement shall be limited to the amount of the power purchase costs that HELCO is allowed to
recover pursuant to such PUC Order. 1f higher allowed power purchase cosis are subsequently
authorized by the PUC. HELCO thereafter shall be obligated to pay SELLER such additional
amounts for which actual recovery has been approved by the PUC. If HELCO has paid or
becomes obligated to pay SELLER any amounts pursuant to this Agreement prior 10 the date the
final PUC Order issued upon further proceedings becomes a Non-appealable PUC Order that
HELCO has not been able and/or will not be able to recover through its base rates or Energy Cost
Adjustment Clause. and/or if HELCO has recovered such amounts but is or will be required to
refund 1o its cusiomers amounts attributable to this Agreement, SELLER shall repay such
amounts 10 HELCO within thirty (30) days of receipt of HELCO's written demand for
repayment.

{5)  Ifthe initial PUC Order is subject 1o Section 2.2D or Section 2.2E. and the
Agreement is not terminated pursuant to the provisions of such sections, then the initial PUC
Order. or & subsequent PUC Order or PUC Approvel Order if the initial PUC Order is amended
as a result of 2 Motion for Reconsideration filed by SELLER or by the parties, shall be dccmed
to be a PUC Approval Order for purposes of Section 2.2F and 2.2G."

H. Obligations of Panies Upon Termination.

If pursuant to Section 2.2B, 2.2C, 2.2D3, 2.2E, or 2.2G, a party exercises its right
to terminate. this Agreement shall be terminated and nuil and void and the parties hereto shall be
free of all obligations heteunder, other than as provided under Article X1, except that if SELLER
exercises its right to terminate, then SELLER shall reimburse HELCOQ for its reasonable,
documented out-of-pocket costs in secking PUC Approval as provided in Article XXIL

LY LI
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2.3 Conditions Precedent.

A. HELCO Conditions Precedent.

Subject to and consistent with the provisions of Secticns 2.2, 2.3B, 2.4 and 2.5,
HELCOQ's obligation to purchase energy and/or capacity from SELLER pursuant to this
Agreement, and any and all obligations of HELCO which are ancillary to that purchase,
including, without limitation, HELCO's obligations under Articles IV, V and VI and Sections
3.1, 3.2E, and 3.3A and B, are contingent upon the following:

(1)  Following the Execution Date - Within sixty (60) days after the PUC
Submittal Date, SELLER shall provide HELCO with cither, at SELLERs option, the available
design materials listed in “Attachment O” or other evidence reasonably demonstrating that the
Facility, if constructed, operated and maintained pursuant to the design materials and in -
accordance with Good Enginesring and Operating Practices, can be reasonably expected to have
a useful life at least equal to the Term. _

(2)  On or Before Closing Date - On or before the Closing Date, SELLER shall
provide HELCO with the following: .

(i) Copies of the following executed Project Documents, if apphcable.
in each case redacted to exclude any confidential or proprietary information: (A) the Thermal -
Energy Sales Contract (if SELLER intends to be a Qualifying Facility by selling useful thermal
energy), which contract shall have an initial term of at least two (2) years; (B) the Fuel Supply
Agreement; and (C) other contracts (if any) entered into by SELLER for the purchase of critical
materials and services necessary for the operation and maintenance of the Facility;

: (ii}  Copies of any and all then-required insurance policies (or binders
2s appropriate) procured by SELLER in accordance with Arnticle X111 reiating 10 the construction
of the Facility, as the case may be;

(iif) A certificate, executed by a duly authorized officer of SELLER
certifying that: {A) SELLER has the right 1o locate the Facility at the Site for the Term and
(B) SELLER has obtained all then-required permits, consents, licenses, approvals and other
governmental authorizations needed to commence construction of the Facility.

(3)  On or Before Phase 1 In-Service Date - On or before the Phase ! -
In-Service Date, SELLER shall provide HELCO with:

(i) Copies of any and all then-required insurance policlés (or binders
as appropriate) provided by SELLER required pursuant to Article X!II to be in effect prior to
operation of the Facility; and

() A certificate, executed by & duly authorized officer of SELLER
certifying that: (A) SELLER has obtained all then-required permits, consents, licenses,
approvais and other governmental authorizations needed to operate the Facility throughout the
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Term or, if one or more such permits, consents, licenses, approvals or authorizations is not
available at that time for the full Term, for such lesser period as is available; and (B) construction
of Phase 1 of the Facility is substantially complete, that the Facility has been constructed
substantially in compliance with the terms of this Agreement and with the information submitted
pursuant to Section 2.3A(1) and (2), and that all operational testing has been satisfactorily
accomplished and the Facility is ready to begin producing power on a commercial basis under
the terms and conditions of this Agreement,

SELLER shall also provide any other materiais required by Sections 2.3A(1) and (2) if HELCO
has, pursuant to 2.3B(1), extended the date for compliance with the Phase | In-Service Date.

(4)  On or Before Phase 2 In-Service Date - On or before the Phase 2 In-
Service Date, SELLER shall provide HELCOQ with either, at SELLER’s option, a certificate -
stating or other evidence reasonably demonstrating the items set forth in Section 2.3A(3), as such
itemns relate to Phase 2.

B. Failure of HELCO Conditions Precedent

(N Right to Deciare an Event of Default - If SELLER fails to comply in full
with any of the requirements of Section 2.3A and the requirements of this Section 2.3B(1),
HELCO may declare such failure an Event of Default under Section 7.1A(3) and exercise its
rights under Article VII. In the event that SELLER anticipates that it may fail to meet any of the
requirements of Section 2.3A, SELLER shall be given a reasonable-additional period to meet
such requirements, if SELLER demonstrates that (i) SELLER is reasonably likely to achieve the
Phase 1 In-Service Date on or before fificen (15) months after the Phase 1 In-Service Date
Deadline, as extended for Force Majeure, or as otherwise provided herein, and (ii) SELLER is
reasonably likely to achieve the Phase 2 In-Service Date on or before fifteen (15) months after
the Phase 2 In-Service Deadline, as extended for Force Majeure, or as otherwise provided herein.

Upon completing the undertakings set forth in the immediately preceding sentence and not later
than thirty (30} days prior to the applicable deadline for meeting any requirement under

Section 2.3A (without regard to any extension which may be granted under this Section 2.3B(1)}),
SELLER shall certify to HELCG, in writing, that HEL.CO has been provided with all material
information necessary for HELCO to make an informed decision with respect to such matters
and that such information is true and correct in all material respects and in no way materially
misleading. Within thirty (30) days of HELCO's receipt of such certification, HELCO shall give
writien notice to SELLER in which HELCO either agrees to a new deadline specified in such
notice (either by reference to a fixed calendar date or to a defined event) for achieving
compliance with the requirement involved or declares an Event of Default in accordance with the
first sentence of this Section 2.3B{1). If SELLER fails to comply substantially with the
requirements of Section 2.3A by such new deadline, HELCO may immediately declare such
failure an Event of Default in accordance with the first sentence of this Section 2.38(1).

2 SELLER’s Declaration Requirements - Not later than ninety (90) days
after the PUC Submittal Date, SELLER shall submit to HELCO a written statement declaring
whether SELLER considers that it has complied with Section 2.3A(1) and shall identify with
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particularity the submissions on which it relies and shall certify that such submissions are true
and correct in all material respects and in no way materially misleading. On or before the
Closing Date, SELLER shall submit to HELCO a written statement declaring whether SELLER
considers that it has complied with Section 2,3A(2) and shall identify with particularity the
submissions on which it relies and shall certify that such submissions are true and correct in all
materiai respects and in no way materially misleading. Not later than fifteen (15) days following
the Phase 2 In-Service Date, SELLER shall submit to HELCO a written statement declaring
whether SELLER considers that it has complied with Section 2.3A(4) and shall identify with
particularity the submissions on which it relies and shall certify that such submissions are true
and correct in all material respects and are not materially misleading.

: (3) HELCO’s Declaration Requirements - HELCO shall be deemed to have
waived its right to declare any failure by SELLER to comply in full with the requirements of
Sections 2.3A(1), 2.3A(3) or 2.3A(4) to be an Event of Default if (i) with respect to any
extension requested by SELLER under Section 2.3B(1), HELCO fails to deliver to SELLER
written notice in accordance with Section 2.3B(1) or (ii) with respest to all other requirements
under Section 2.3B(1), HELCO fails to declare an Event of Default within 30 days of receiving
the written statement required under Section 2.3B(2) relating to Sections 2.3A(1), (3) or (4)-
Within thirty (30) days of receiving SELLER's written statement pursuant to Section 2.3B(2),
HELCO shall provide SELLER with either a written declaration that SELLER has satisfied the .
requirements of Section 2.3A(2), or a written statement setting forth the requirements HELCO
believes have not been met by SELLER. HELCO's failure to provide SELLER with such
written declaration or staternent within the foregoing thirty (30) day period shall be deemed a
waiver of its right to declare an Event of Default with respect to the requirernents set forth in
Section 2.3A(2). HELCO shall not be deemed to have waived its right to declare an Event of
Default if SELLER knew or should have known that any of its submissions ot declarations to
HELCO under Section 2.3 were materially incomplete, inaccurate or misleading.

2.4 Failure to Meet Milestone Dates

A. Right to Deciare Event of Defanit

(1) Failure to Achieve Milestones - [f SELLER fails to achicve any Milestone
Event within three (3) months after its Milestone Date as set forth in “Attachment B,” as :
extended for reasons of Force Majeure or as otherwise provided in this Agreement, SELLER
shall within thirty (30} days thereafier submit for HELCO's review and approval, which approval
shall not be unreasonably withheld, a detailed plan which describes (i) the reasons why such
Milestone Event was not achieved, (ii) SELLER’s proposed measures for achieving such
Milestone Event as socon as practicable thereafier, and (iii) SELLER's proposed measures for
meeting the Phase } In-Service Date and Phase 2 In-Service Date by not more than six (5)
months after the Phase 1 In-Service Date Deadline and Phase 2 In-Service Date Deadline,
respectively. Until such Milestone Event is met, SELLER shall provide HELCO with monthly
progress reports as to the status of SELLER's efforts to achieve such Milestone Event. .
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If SELLER thereafter fails to achieve any Milesione Event within nine (9) months
after its Milestone Date as set forth in “Attachment B,” as extended for reasons of Force Majeure
or as otherwise provided in this Agreement, and if HELCO reasonably determines that such
failure makes it unlikely that the Facility will achieve the Phase ! In-Service Date by fifteen (15) -
months after the Phase ) In-Service Date Deadline or the Phase 2 In-Service Date by fifteen (15)
months after the Phase 2 In-Service Date Deadline, HELCO may, at any time after nine (9)
months after such Milestone Date, declare such fajlure to achieve a Milestone Date an Event of
Default and exercise its rights provided for in Article VII; provided that, if HELCO does not
exercise such right 10 declare an Event of Default within fifteen (15) months after such Milestone - -
Daie, it shall be deetned to have waived its rights to declare an Event of Default in connection
with such failure.

(2)  Dispume Over HELCO's Determination - If SELLER disputes HELCO‘S
determination that SELLER has failed to achieve any task within the required time period or -
disputes the reasonableness of HELCO’s determination that the Facility is unlikely to achieve the
Phase 1 In-Service Date or Phase 2 In~Service Date, as the casé may be, within the stated periods

provided in Section 2.4A(1), SELLER may call for expedited arbitration of the-issue in
accordance with Section 2.4C, and any related declaration of an Event of Default by HELCO
shall be stayed until such arbitration is concluded. If the arbitrator finds that SELLER has not
failed to achieve such task within such time period or the arbitrator rejects HELCO's
determination as unreasonable, 1hcn any HELCO declaration of an Event of Default hereunder
shall be nuil and void. :

B. Late Charges

In the event the Facility has not achieved either In-Service Date Deadline by three
(3) months-after such In-Service Date Deadline, as extended for reasons of Force Majeure or as’
otherwise provided in this Agreement, SELLER shall pay to HELCO Late Charges as follows:

I if either or both In-Service Date Deadlines are missed, the total amount of
~ $10,000 per day, commencing on the day following such three (3} month period, until the earlier
of: (X) the date on which the Facility achieves the Phase 1 In-Service Date or Phase 2 In-Service
Date, as the case may be, associated with such missed in-Service Date Deadline; (Y) the date
nine (9) months after the Phase 2 In-Service Deadline; or {Z) the date on which HF.LCO
_terminates this Agreement under Section 7.2; and

(2}  if either or both of the In-Service Date Deadlines are missed, the total
amount of $20,000 per day commencing on the date which is nine (9) months afier the Phase 2
In-Service Deadline, until the earlier of (X) the date on which the Facility achieves the Phase |
In-Service Date or the Phase 2 In-Service Date, as the case may be, associated with such missed
In-Service Date Deadline, or (Y) the date on which HELCO terminates this Agrcement under

Section 7.2;

Notwithstanding anything to the contrary in this Section 2.4B, if HELCO does not exercise is
iermination right under Section 7.2 by the end of the fificenth (15th) month afier the missed In-
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Service Date Deadline (or if both In-Service Date Deadlines are missed. the fifteenth (15th)
month after the first missed In-Service Date Deadline), the aforesaid Late Charges shall
thereupon terminate unless prior to the end of that period HELCO provides written natice 10
SELLER that it will refrain from exercising its termination right under Section 7.2 for a further
stated period of time (not to exceed six (6) months without SELLER's written consent) to be
fixed by HELCO in said notice, based on HELCO's reasonable estimate of the time required to
achieve the Phase | In-Service Date and/or Phase 2 In-Service Date, as applicable, in which case
the eforesaid Late Charges shall continue during the stated period of time thus fixed by HELCO.
Late Charges shall be made in immediately available funds on Monday of each week for ‘
amounts due with respect to the previous seven (7) days except in the event of termination of this
Agreement in accordance with Section 7.2, in which event Section 7.2D shall apply; provided,
however, that in the event SELLER does not make any or all of such payments to HELCO on or
before the due date for the initial Capacity Charge payment under Section 5.1B, HELCO shall
have the right to offset any unpaid portion of such Late Charge against such initial Capacity
~ Charge payment and, if necessary, against each succeeding Capacity Charge payment until such
Late Charge is paid in full. Unless HELCO declares an Event of Default and terminates this
Agreement for SELLER's failure to meet the Phase | In-Service Date and/or Phase 2 In-Service
Date in accordance with Section 7.1A(1), then, so long as HELCO accepts delay of the Phase 1
1n-Service Date and/or Phase 2 In-Service Date, the payment of Late Charges as provided herein
shall be HELCQ's sole and exclusive remedy and SELLER's sole liability for damages for
SELLER's delay in achieving the Phase | In-Service Date and/or Phase 2 In-Service Date.

C. Arbitration
(I)  Time of the Essence

The parties agree that time is of the essence in resolving any dispute regarding the
declaration of an Event of Defaul by HELCO pursuant to Section 2.4A. Accordingly,
arbitration pursuant to this Section 2.4C shall be the exclusive mechanism for resolving any such
dispute, and the timetable set out in this Section 2.4C shall be adhered to strictly. '

{2) Designation of Arbitrator

If SELLER disputes the declaration of an Event of Defauh by HELCO pursuant to
Section 2.4A, SELLER shall give written notice to HELCO of such dispute within seven (7} days
after receipt of said declaration of an Event of Default. Upon such written notice by SELLER. a
single Quelified Independent Engineer shall be designated as a single arbitrator to consider and
resolve such dispute as provided for herein. The selection of such single arbitrator shall be made
from the list established in Section 3.3D(2) and the provisions of Article XIV shall not apply 10
the selection of such arbitrator or to the conduct of such erbitration. If HELCO and SELLER do
not agree upon the arbitrator to be employed within seven (7) days after SELLER's notice of
dispute, SELLER shall designate the arbitrator from the list provided for under Section 3.3D(2)
not later than the seventh (7th) day following receipt by HELCO of SELLER's netice of dispute.
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(3}  Timing of Arbitrator's Decision

The arbitrator shal] compiete all proceedings and issue his decision with regard to
the declaration of an Event of Default under Section 2.4A within thirty (30) days of the date on
which he is designated unless the arbitrator determines that additional time is required in order 10
give adequate consideration to the matter. In such case the arbitrator shall state in writing his
reasons for believing that additional time is needed and shall specify the additional period
required. Such additional period shall not in any event exceed thirty (30) days. -

{4)  Standard to be Applied

: Afier hearing the parties’ positions, the arbitrator shall determine whether )
HELCO has exercised reasonable judgment in determining that SELLER's failure to achieve a.
Milestone Event by the Milestone Date has made it unlikely that the Facility will achieve the
Phase | In-Service Date or Phase 2 In-Service Date, as the case may be, by the penods set forth
in Section 2.4A(1).- .

(5) . Effact of Arbitrator's Decisions

Unless the parties otherwise agree, the arbitrator's decision shall become b:ndmg
upon the parties at such time as the decision is confirmed by order of a court of competent
jurisdiction pursuant to Chapter 658, Hawaii Revised Stanutes.

(6)  Cost of Arbitration
The parties shall each pay fifty (50) percent of the cost of the arbitration.

2.5 No Waiver

~ Except as otherwise provided herein, faiture by HELCO to invoke its rights under
Sections 2.3 or 2.4A with respect to any particular Condition Precedent or Milestone Event shall
in no way diminish HELCQ's rights upon the failure of SELLER 10 achieve any subsequent
Condition Precedent or Milestone Event prior to its applicable Milestone Date. Notwithstanding
any other provision hereof, HELCOQ’s failure to declare an Event of Default during the time
periods provided for in this Agreement shall not constitute a waiver if such failure is the direct or
indirect result of SELLER's misstatement of a material fact or SELLER's omission of a material
fact which is necessary to make any representation, warranty, certification, guarantee or
statement made (or notice delivered) by SELLER to HELCO in connection with this Agreement
{whether in writing or otherwise) not misleading.

2.6 Term

Subject to issuance of the PUC Order referred 10 in Section 23.14 and the provisions of
Sections 2.2A and 2.3A, the Term of this Agreement shall commence upon the Execution Date
and, unless extended pursuant o Section 2.6A below or for periods of Force Majeure occurring
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after the Phase 2 In-Service Date, or as otherwise provided in this Agreement, this Agreement
shall terminate on the 30th anniversary of the Phase 2 In-Service Date of the Facility.

A, Extension of Term

HELCO shall have the first opportunity to negotiate with SELLER 10 purchase
the capacity and/or Net Electric Energy Output of the Facility for periods beyond the Term. At
the request of HELCO. SELLER shall enter into such good faith negotiations at any time after
the beginning of the fifth (5th) calendar year prior to the end of the Term, shall attempt in good
faith to reach agreement with HELCO, and shall not negotiate with any other entity unless no
agreement has heen reached berween HELCO and SELLER as of thirty-six {36) months prior to
the end of the Term. Unless otherwise specifically stated in writing by HELCO, any negotiations
commenced within such five (5) year pericd shall be considered terminated as of the end of the

Term.
B. Post Term

Upon expiration of the Term and any extensions thereof, the parties hereto shall
no longer be bound by the terms and conditions of this Agreement, except to the exient necessary
10 enforce the rights and obligations of the parties arising under this Agreement before the end of
the Term. However, should the original Term end with the parties hereto actively negotiating for
the purchase of the Facility pursuant to Article XIX or the capacity and/or Net Electric Energy
Qutput of the Facility, then such Term shall be automatically extended on a month-to-month

s basis under the same terms and conditions as contained in this Agreement for so long as said
negotiations continue in good faith. The month-to-month Term extensions shall end sixty {60)
days after either party notifies the other in writing that said negotiations have terminated.

2.7  SELLER Financing

Notwithstanding any other provisions in this Agreement, if within eight (8) months from
the Execution Date. SELLER has been unable, despite its reasonable best efforts, to obtain a firm
commitment (subject to customary conditions including, without limitation, receipt of all
required permits and approvals) by a prospective lender or underwriter for construction and term
non-recourse project financing for the Facility on commercially reasonable terms and conditions.
taking into account the Facility’s size, fuel type, technology, geographic location and intended
use of tax-exempt financing, then SELLER, at its option, may terminate this Agreement without
any liability or further obligation on the part of either party under this Agreement, except as
provided in Articles XI and XXII and Section 2.2H; provided however, that HELCO shali have
the option, upon the request of SELLER, 10 participate in good faith negotiations with potential
financing parties for a period of not less than thirty (30) days to modify any terms of this
Agreement as needed 10 acquire financing on satisfactory terms and conditions; provided further,
that {A) during such negotiations the Milestone Dates and the In-Service Date Deadlines shali be .
extended on a day-to-day basis; and (B) any such termination under the terms of this Section 2.7
must oceur. if at all, within the later of (i) nine (9) months afier the Execution Date; (ii) forty-five
(45) davs after the PUC Order Date; (iii) sixty (60) days after the PUC Order Date if the PUC
Order amends any material provision of this Agreement; or (iv) the earlier of sixty (60) days after

28
o) 68685y 26
§26mwE27




CA-TR-452

DOCKET NO. 05-0315
ATTACHMENT 1
PAGE 106 OF 261

EXHIBIT A
PAGE 35 OF 160

the date of tiling of any Motion for Reconsideration of. o7 appeal from, the PUC Order, or ten
110} days afier the date such Motion for Reconsideration or appeal is resolved. SELLER shall
reimburse HELCO for any out-of-pocket costs incurred in connection with HELCO's
panticipation in good faith negotiations with potential financing parties pursuant to this Section
2.1 '

ARTICLE 11t - SPECIFIC RIGHTS AND OBLIGATIONS OF THE PARTIES

3.1 Rights and Obligations of Both Parties

A Sale and Purchase of Power

SELLER shall produce, supply and sell to HELCO and HELCO shall take from -
SELLER and pay for the Firm Capacity and Net Electrical] Energy Output as determined
hereunder under the terms and conditions established in this Agreement, A

B. Protection of Facilities

Each party shal] be responsible for protecting its own facilities from possible
damage by reason of elecirical disturbances or faults caused by the operation, faulty operation or
non-operation of the other party’s facilities, and such other party shall not be liable for any such
damage so caused. ’ : .

C. Good Engineering and Operating Practices

" HELCO and SELLER and all their employees, agents. assigns and contractors
shall act in accordance with Good Engineering and Operating Practices in carrving out all actions
under this Agreement.

D. Interconnection Facilities

Simultaneously herewith, SELLER and HELCO have entered into the
Interconnection Agreement, ’

E. Security Documents

Concurrent with the Closing Date, SELLER and HELCO shall comply with the
following requirements: '

(1)  SELLER shall execute and deliver 1o HELCO the Security Agreement and
the Morigage, which shall contain 1erms and conditions reasonably satisfactory to the Financing
Parties and HELCO. to secure the performance by SELLER of its payment obligations under this
Agreement; provided, that HELCO shall concurtently execute and deliver to Financing Parties”
and SELLER a subordination agrecment (the "Subordination Agreement"} which shall contain -
terms and conditions generally required by lenders of long-term, non-recourse project loans and
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provided further. that such terms and conditions shall be reasonably satisfactory to Financing
Parties and HELCO. which shall use best efforts 10 complete such documentation within sixty
(60) days of the commencement of negotiations. The Subordination Agreement shall
subordinate. in all respects, the Security Agreement and the Mortgage to the morigage and
security interest provided 1o the Financing Parties in an amount and to the extent that such
security interest and mortgage secure such credit extended by the Financing Parties to SELLER
as shall be required for the development, construction and operation of the Facility.

(2) SELLER and HELCO shall each execute and deliver 1o the other or shall
cause to be executed and delivered to the other any required consents. :

(3)  SELLER shall request the original Financing Parties and any additional or
substitute Financing Parties 1o become parties to such documentation as is reasonably necessary
1o give effect 10 this Section 3.1E.

(4} SELLER and HELCO shall each execute and deliver to the other favorable -
legal opinions of counsel, in reasonably satisfactory form and substance, to the effect that this
Agreement has been duly authorized and executed by that party and constitutes a legally
enforceable obligation binding against that party in accordance with its terms, subject to
customary exceptions. '

(5) SELLER and HELCO shall each execute and deliver to the other such
_ other documents and instruments, and take such other actions as may be reasonably necessary
(A} for HELCO 10 establish and perfect its rights under the Security Documents and to obtain
and give full effect to the security interest, mortgage and priority contemplated hereby and
(B) for SELLER 1o carry out the transactions contemplated by the Financing Documents, as
reasonably requested by the Financing Parties. o .

3.2 Rights and Cbligations of SELLER

A. Design and Construction of Facility

(1)  General - SELLER shall fumish all financial resources, labor, toals,
malerials, equipment, transportation, supervision, and other goods and services necessary to
completely design and build the Facility as more particularly described in Section 2.1B.
SELLER shall also be responsible for acquiring any and all necessary land rights for the Facility
as wel) as for fue) handling and waste disposal infrastructures. The design and construction of
the Facility as well as the acquisition of other necessary infrastructures shall take place using
Good Engineering and Operating Practices.

(2)  Milestone Dates - Due to the critical natre of HELCO's energy needs, the
attainment of all Milestone Events, on or prior to applicable Milestone Dates established as of
the date of this Agreement and specified in “Attachment B," as extended due 10 Force Majeure or
as otherwise provided, is essential, and SELLER will make all reasonable efforts 10 meet the
Milestone Dates. Unless a change in such dates is agreed to in writing between the parties, a
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failure 10 achieve a Milestone Event within three (3) months after its Milestone Date shall be
treated in accordance with the provisions of Se¢tion 2.4 and Article VII, if applicable to such

condition.

(3) In-Service Date Deadlines - The Phase | In-Service Date shall occur no
later than fourteen (14) months after the Execution Date or eight (8) months after the PUC
Approval Date, whichever is later (the “Phase 1 In-Service Date Deadline™) and the Phase 2 In-
Service Date shall occur no later than eighteen (18) months afier the Execution Date or twelve
(12) months after the PUC Approval Date, whichever is later (the “Phase 2 In-Service Date:
Deadline™) unless extended as a result of Force Majeure or as otherwise provided in this
Agreement. A failure to achieve the Phase 1 [n-Service Date or Phase 2 In-Service Date by the
dates specified in Section 7.1 A(1) shafl be treated in accordance with the prov:swns of .
Section 2.4 and Article VIL, if applicable to such faiture,

{4)  Permits and Licenses - SELLER shall assume full responsibility for the
acquisition of all permits and licenses required for the construction and operation of the Facility;
provided that, HELCO shall cooperate with and shall not oppose SELLER's efforts in
connection therewith. Notwithstanding anything to the contrary, if SELLER does not obtain all
permits necessary for construction of the Facility within eight (8) months of the PUC Approval
Date, SELLER shall have the right to terminate this Agreement within thirty (30) days thereafter,
effective upon written notice to HELCQ, and SELLER shall thereafier have no further liability or
obligations 10 HELCO, except as provided in Anticles X1 and XXII; provided, that such right to
terminate must be exercised no later than twenty-four (24) months after the PUC Submital Date.

(5)  Review of Facilities - SELLER shall make readily available to HELCO,
during normal business hours, non-proprietary, detailed engineering and as-built drawings .
relating to the design and construction of the Facility within a reasonable time after such
drawings are available. HELCO shall have an opportunity, frem time to time, as reasonably
requested by HELCO, to (a) review and comment on the design of the Facility, (b) to observe the
construction of the Facility and the equipment to be installed therein and (¢) 1o inspect the
Facility and related equipment following the completion of construction and/or instaliation of
Phase I and Phase 2; provided that, such activities do not materially interfere with SELLER's
construction or operation of the Facility. Unless otherwise agreed to by the parties, HELCO
shall, as soon as practicable, but in no event later than thirty (30) days following provision to it
of (i) any design materials or (ii) any opportunity for inspection by it of the construction of the
Facility, review and provide comments thereon, and SELLER shall, as soon as practicable, but in

- no event later than thirty (30) days after receipt of such comments, respond in writing, either o

noting agreement and action to be taken or reasons for disagreement. 1f SELLER disagrees with
HELCO, it shall note alternatives it will 1ake to accomplish the same intent, or provide HELCO
with a reasonable explanation as 10 why no action is required by Good Engineering and
Operating Practices. In no event shall any review, comment or failure to comment by HELCO
be deemed to be an endorsement, warranty or waiver of any right by HELCO or create any
obligation by SELLER,; provided, however, that HELCO shall be deemed to have waived its
right to review, comment and inspect under this Section 3.2A(5) with respect to any specific
design materials or inspection opportunity provided to it if it fails to exercise such specific rights
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within the thirty (30) day period referred to in this Section 3.2A(5) and such subsequent untimely
exercise of such specific rights would delay construction of the Facility or cause material )
prejudice to SELLER. In no event, however, shall any failure by HELCO to exercise its rights
under this Section 3.2A(5) constitute a waiver by HELCO of, or otherwise release SELLER -
from, any other provision of this Agreement. In areas of common concern, such as the type and
settings of SELLERs protective relaying equipment, SELLER shall submit such concems,
designs and settings for HELCO's review and comment.

(6)  Facility Protection Equipment -

(i) - SELLER shall, at its awn cost, furnish, install, operate and
maintain internal breakers, relays, switches, synchronizing equipment and other associated
protective and control equipment necessary to maintain the standard of reliability, quality and
safety of electricity production suitable for paralle! operation with HELCO’s electrical system as
required by Good Engineering and Operating Practices. The Facility shall be designed so that it
does not trip for an electrical fault or transient condition in HELCO's electrical system that will
be cleared by primary protection. HELCO shall have the right, but not the obligation, to review
and accept the design of ]l such equipment and protective relay settings as soon as practicable,
and in no event later than forty-five (45) days prior to the Closing Date and shall present any
comments relating thereto to SELLER, as soon as practicable and in no event later than sixty
(60) days after receiving such design information. HELCO shall have the right, but not the
obligation, to review, inspect and comment on any future action by SELLER to modify or
replace such equipment, or change such settings, as soon as practicable, and in no event later than
least forty-five (45) days prior to such future action; provided, however, HELCQ shall present
any comments relating thereto to SELLER as soon as practicable, and in no event later than
forty-five (45) days after receiving information relating to such future action. HEL.CO shall have
the right, but not the obligation, to review, inspect and accept the installation, construction and
setting of all such equipment in order to ensure consistency with the design submitted by
SELLER for HELCOQ's review. If HELCO exercises such right, HELCO shall inform SELLER
as soon as practicable, and in no event later than forty-five (45) days afier such review or
inspection, of any problems it believes exist and any recommendations it has for correcting such
probiems. HELCO's inspection and acceptance of SELLER’s equipment and settings shall not
be construed as endorsing the design thereof, nor as any warranty of the safety, durability or
reliability of said equipment and settings, nor as & waiver of any of HELCO's rights or constitute
any obligation of SELLER; provided, however, that HELCO shall be deemed to have waived its
right to review, inspect and accept under this Section 3.2A(6)i), with respect to any specific
design materizls, settings, or inspection opportunity provided to it, if it fails to exercise such
specific rights within the forty-five (45) day periods referred to in this Section 3.2A(6)(i). In no
event, however, shall any failure by HELCO to exercise its rights under this Section 3.2A(6)i)
constitute a waiver by HELCO of, or otherwise release SELLER from, any other provision of
this Agreement. SELLER and HEL.CO shall cooperate with each other in good faith in agreeing
upon design standards for any equipment or sextings referred to in this Section 3.2A(6)i).

(ii)  Within a reasonable time afier receipt of HELCO's comments
referred to in Section 3.2A(6)(i) or notification by HELCO of problems related 10 SELLER's
29 ‘ .
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obligations under Section 3.2A(6)(i) but no later than ninety (90) days after such notification
‘unless such condition is causing a safety hazard or damage to HELCQ's electrical system or
HELCO's customer's facilities. in which event the correction must be promptly made by
SELLER), SELLER shall either implement HELCO’s proposals or SELLERs alternatives to
accomplish the same purpose, and shall inform HELCO of such action, or provide HELCO with
a reasonable explanation as to why such actions are not required by Good Engineering and
Operating Practices. Notwithstanding the foregoing, SELLER shall utilize relay settings
prescribed by HELCO. which may be changed over time within the design capability of the
equipment as HELCOQ's electrical system’s requirements change. If SELLER demonstrates that
the utilization of such relay settings would likely result or shall have resulted in an event
normatly requiring Liquidated Damages or an Event of Default, SELLER shall be excused from
same. . . ,

(7)  Progress Reports - On the first day of each month following approval of
this Agreement by the PUC under Section 23.14 and continuing until the Phase 2 In-Service -
Date. SELLER shall provide HELCO with monthly progress reports containing a reasonable
tevel of detail on the status of each specific Condition Precedent contained in Section 2.3A and
the status of efforts 1o meet each Milestone Date, If, during any month, SELLER has reasonable
cause to believe that it will be unable to achieve any Milestone Date, it shall so inform HELCO
in the next monthly progress report. At HELCO's request, SELLER shall provide an oppertunity
for HELCO to meet with appropriate personne} of SELLER or its contractors 10 discuss and
assess any such monthly progress report. o

B. Operation and Maintenance of Facility

{1)  Standards.- SELLER shall operate the Facility in accordance with Good
Engineering and Operating Practices. Subject to those standards, SELLER shall deliver to
HELCO the available Net Electric Energy Output of the Facility under HELCO Dispatch and
shall use all reasonable efforts to operate the Facility in a manner that maximizes the overall
reliability of HELCO's electrical system. The Facility shall not trip for an electrical fault or
transient condition in HELCO's electrical system of less than 18 cycles duration, or a resulting
trip shall be considered a Unit Trip which shall count towards the number of allowable Unit
Trips under Section 3.2D(5).

While a generator is on Reserve Shutdown, SELLER may not perform any
maintenance, inspections or repairs that could delay start-up of thet generator or impair that -
generator’s ability 1o reach maximum electrical output, if so directed by HELCOQ's System
Operator. Section 3.2C specifies performance criteria for the start-up of e generatot(s) in Simple
Cycle and combined cycle mode from Reserve Shutdown status. SELLER shall seek permission
from HELCO's System Operator before SELLER voluntarily removes a generator from Reserve
Shutdown status; if such change in generator status by SELLER is involuntary, SELLER shall
promptly advise HELCQ’s System Operator. Failure by SELLER to promptly advise HELCO's
System Operator of such a change from Reserve Shutdown status shall be considered an~
unreported derating per Section 8,1C. HELCO may request SELLER to centify that the activities
of SELLER during Reserve Shutdown conform to the definition of Reserve Shutdown.
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(2)  Functioning Protective Equipment - SELLER shall operate the Facility
with ali applicable installed system protective equipment in service whenever the generator is
connected 10 or is operated in parallel with HELCO's electrical system, except for normal testing
purposes in accordance with Good Engineering and Operating Practices. SELLER shall have
qualified personnel test and calibrate all protective equipment at regular intervals not to exceed
one (1) calendar year. A unit functionel trip test {(which shall include an overspeed trip test on
the steam turbine) shall be performed annually in accordance with industry standards. Following -
2 Major Equipment Overhaul, a functional trip test shall be performed and shall simulate
abnormal trip conditions separately at each primary element that initiates a trip and shall
demonstrate that the trip system produces the appropriate equipment response. In no event shall
any trip test conducted pursuant to this Section 3.2B(2) constitute 2 Unit Trip. If at any time
HELCO has reason to doubt the integrity of the Facility's protective equipment and reasonably
suspects that such purported loss of integrity would jeopardize the reliability of HELCO's supply
of electrical energy to its customers, SELLER shall be required to reasonably demonstrate to
HELCO’s satisfaction the correct calibration and operation of the equipment in question.
HELCO shail not be liable for any darnage 10 SELLER's equipment resulting from the failure of

Facility protective equipment.

(3y  Personnel and System Safety - SELLER shall provide, at 2 location
approved by HEL.CO, a manual disconnect device which provides a visible break to electrically
separate the Facility from HELCO’s clectrical system. Such disconnect device shall be lockable
in the OPEN position and accessible to HELCO personnel at all times. Notwithstanding any
other provision of this Agreement, if at any time HELCO determines that the continued operation
of the Facility (i) is substantially likely to endanger the safety of persons and/or property, (ii) is
substantiglly likely 1o endanger the integrity of HELCO's electrical system or (iii) is substantially’
likely 1o have an adverse effect on the equipment of HELCO's customers and can be reasonably.
demonstrated to have such adverse effect, then in each case (i) through (iii), HELCO shall have
the right to disconnect the Facility from HELCQO's electrical system, giving as much advance
notice 10 SELLER as is practicable under the given circumstances. If the Facility is separated
from HELCOQ's electrical system for any reason, under no circumstances shall SELLER reclose
into HELCOQ's electrical system without first obtaining specific approval to do so from HELCO's
System Operator which approval shall be granted promptly upon the removal of the cause stated
in sub-clauses (i) through (iii) above. The Facility shall remain disconnected until such time that
the condition specified under (i), (ii) or (iif) above has been corrected, and HELCO shal] not be
obligated to accept or pay for any energy which might otherwise have been received from the
Facility during such Period. 1f HELCO disconnects the Facility from HELCO's electrical
system. it shall immedjately notify SELLER by telephone or hotline and thereafier confirm in
writing the reasons for the disconnection. The claim of occurrence of any event as described in
this Section 3.2B(3) shall be subject to verification by SELLER. SELLER shall be paid the
Capacity Charge regardless of the causes of disconnection. 1f it is determined that HELCO did -
not have a valid reason for disconnecting the Facility, the duration of the period of separation
will not be counted against EAF or EFOR or for the purpose of calculating any other

performance standard.
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(4)  Operating Records - SELLER shall maintain. at least daily, a log in which
it shall record all pertinent data that will indicate whether the Facility is being operated in
accordance with Good Engineering and Operating Prectices. These data shall include, but not be
limited to, all maintenance and inspection work performed at the Facility, circuit breaker trip
operations, relay operations including target indications, megavar and megawatt recording charts
(and/or equivalent computer records), all unusual conditions experienced or observed and any
reduced capability and the reasons therefor and duration thereof. SELLER shall provide HELCO
agcess 1o SELLER's records which identify the priority, as intemaliy assigned by SELLER, of
specific preventive or corrective maintenance activities, These records shall include items for
which SELLER has deferred the inspection or corrective action to a future scheduled plant
outage. In addition, SELLER shall provide copies of all writien correspondence between
‘SELLER and the Financing Parties or SELLER and the insurance underwriters for the Facility
equipment pertaining to maintenance practices, procedures and scheduling (including deferral) of
maintenance at the Facility. In addition, SELLER shall, within ten {10) Business Days, provide
HELCO with subsequent written confirmation any time SELLER experiences a Unit Trip or
other unplanned outages or deratings. Such written confirmation shall contain information in
sufficient detait for HELCO to analyze the incident, including the date and time of occurrence as
well as the cause of the Unit Trip, if such cause is known. “Attachmemt M" is an example of a -
written confirmation. HELCO shall have the right to request reasonable additional information if
necessary to evaluate the incident. In addition, if so requested by HELCO, SELLER shall by
9:00 a.m. Hawaii Standard Time of each day provide HELCO with hourly, electric output data
for the prior day. Correction of any errors in this data shall be provided to HELCO by noon
Hawaii Standard Time of the following day. Any and all records, correspondence, memoranda
and other documents ot electronically recorded data related to the fueling, operation and
maintenance of the Facility shall be maintained by SELLER for a period of not less than six (6)
years. HELCO shall have the right to review and copy any such items upon request.

(5)  Maintenance Records - Prior to February 1 of each vear, SELLER shall
submit. or make available 10 HELCO for inspection at the Site, a summary in a format similar 1o
the example provided in "Anachment G" of all maintenance and inspection work performed in
the prior calendar year. The summary shall present the requesied data in a meaningful and
informative manner consistent with the cooperative exchange of information. berween the parties. .
If available and practicable, such summary shall be provided in electronic format with sufficient
sofiware so that HELCO can group activities for specific process areas of the Facility and be able
to view the maintenance history of a specific equipment item. Such summary shall also include .
. SELLER s proposals for correcting or preventing recurrences of identified equipment problems
and for performing such other maintenance and inspection work as is required by Good |
Engineering and Operating Practices. Within sixty (60) days of receiving such summary, and
after any reasonable inspection desired by HELCO of the Facility and consultation with
SELLER. HELCO may provide written recommendations for specific operation or maintenance
actions or for changes in the operzation or maintenance program of the Facility,. HELCO's
making or failing to make recommendations with respect to operation and maintenance of the
Facility shall not be construed as endorsing the operation and maintenance thereof or as any
warranty of the safety, durability or reliability of the Facility nor as a waiver of any HELCO
right. Within a reasonable time after HELCO makes such recommendations, not to exceed-
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ninety (90) days, SELLER shall implement HELCO's recommendations or SELLER's
alternatives to accomplish the same purpose, and shall so inform HELCO, or explain to HELCO
in writing why such actions are not reasonably required to ensure that the short-term and
long-term operation of the Facility are not materially adversely affected or impaired, or why such
actions are not required by Good Engineering and Operating Practices,

(6)  Mgjor Outages - If SELLER believes that a major outage is required 10
prevent a Catastrophic Equipment Failure, SELLER shall notify HELCO as soon as practicable
and HELCO shall promptly act, upon SELLERs request, to approve such outage, which
approval shail not be unreasonably withheld, delayed or conditioned. If an outage under this
Section 3.2B(6) does not occur until after the next weekend period, it shall be considered a
maintenance outage and shall not count against SELLER for purposes of determining EFOR.

C. Delivery of Power to HELCO; Dispatch Constraints

(1) - Delivery Voliage Standards - Electricity generated by SELLER shall be
delivered to HELCO at the Point of Interconnection in the form of 3-phase, 60 Henz alternating
current at a nominal operating voltage of 69 KV with a maximum limit of 72.45 XV and a
minimum limit of 65.55 KV or such change in standards as the parties mutually agree. The
actual operating voltage will be under the control of HELCO’s System Operator, subject to the

. above limits.

) (2)  Frequency Standards - The electrical frequency of electric energy

delivered to HELCO by SELLER shall not vary by more than one-tenth (0.1) Hertz from 60.00
Henz, except during unavoidsble momentary fluctuations. Frequency will normally be
controlied by HELCO’s EMS. HELCO shall have the right to utilize the Facility to regulate -
frequency on HELCO's electrical system consistent with this Section 3.2C.

(3)  Reactive kVAR Standards - HELCO's System Operator shall specify the .
reactive kVAR requiremnents (power factor) with respect to the real power delivered by SELLER
to HELCO. Reactive kVAR requirements will be from 0.98 leeding to 0.85 lagging power factor
delivered by SELLER to HELCO. SELLER will dispaich kVARs within this range as specified
by HELCO's Systemn Operator. HELCO will not be obligated 1o purchase reactive KVARhs
from SELLER. SELLER will deliver or curtail delivery of reactive kVARhs as directed by
HELCO's System Operator consistent with Section 3.2 and the Dispatch Constraints. Under
special conditions when SELLER is delivering kilowatts to HELCO, SELLER shall. if HELCO
s0 requests, consume reactive KVARS up to 0.98 leading power factor bemg delivered by

SELLER to HELCO.

(4)  Generator H Constant - [n recognition of HELCO’s electrical system's
stability concerns, the Facility generator shall have an H constant of 1.2 or higher. A lower value
of H constant may be accepted by HELCO if supported by a system stability study performed by
HELCO and paid for by SELLER. In any case, SELLER must obtain HELCO's written
approval, which approval shall not be unreasonably withheld, of the H constant in the instalied

equipment.
1
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(5)  Entire Output Delivered - During the Term, SELLER shall deliver 10
HELCOQ in accordance with HELCO Dispatch the entire Net Electric Energy Output associated
with the Firm Capacity.

{6)  Interconnection - SELLER shall deliver the electricity contracted for under
this Agreement to HELCO's electrical system at the Point of Interconnection.

)] Operation of Synchronizing Breakers - SELLER shall have the ability to
trip and close its generator synchronizing breakers located at the Facility, HELCQ will have trip
contro] only and breaker status indication and current telemetry over certain breakers. as shown
in “Atiachment A.” SELLER shall notify HELCO of all operations of these breakers, in advance
of such operation if practicable.

(8)  Schedule of Outages - Prior 1o July 1 of each year, SELLER shall submit
for review and comment by HEL.CO an initial schedule of expected energy delivery periods for
the sixty (60) month period beginning with January of the following year (the “60-Month
Schedule™. The 60-Month Schedule shall supersede any previous 60-Month Schedule and state
the periods of operation, the dates and duration of al] scheduled shutdowns, reductions of output,
and scheduled maintenance, and the reasons therefor, including the scope of work for the -
maintenance requiring shutdown or reduction in output of the Facility. SELLER shall (i) revise
such 60-Month Schedule to accommodate reasonable requests made by HELCO no later than
December | of the year preceding the year in which a scheduled revision is requested to take
place; provided that, if the requested revision is one of timing, the revised date(s) shall be within
the same calendar year as scheduled, so long as such revised schedule is consistent with Good
Engineering and Operating Practices and does not, or is not reasonably likely to, have a material
adverse effect on the performance of the Faciliry; and (ii) use its reasonable best efforts,
consistent with Good Engineering and Operating Practices, 10 accommodate any subsequent
changes in such 60-Month Schedule (either delaying or advancing such 60-Month Schedule)
reasonably requested by HELCO in the event that HELCO is experiencing or expecting to
experience a short-term shortage of supply of energy, cepacity or both or any other operational or
_ electrical problems with HELCO's electrical system, in which case HELCO shail reimburse -

SELLER for any net incremental costs of changing the 60-Month Schedule to accommodate
HELCO; provided that SELLER provides written documentation of suth net incremental cost
and makes a reasonable effort to include potential savings (for example, an improved heat rate)
atributable to the change in schedule,

The normal annual maintenance requirements for the Facility are the
equivalent of two (2) weeks of full plant sixty (60) MW outage. Notwithstanding the foregeing,
SELLER shall not take units down for maintenance such that the capability of the Facility falls
below thirty (30) MW at any given time, except with HELCOQ’s prior approval, which shall not
be unreasonably withheld. .

SELLER shall not schedule any maintenance not listed on the 60-Month
Schedule that will reduce or eliminate electric output of the Facility without coordination with

34
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and approval of HELCO. which approval shall not be unreasonably withheld. delayed or
conditioned. and shall use all reasonable efforts to provide HELCO with as much advance notice
as is practicable prior 10 removing the Facility from service for such maintenance. Such removal
from service will be treated as a forced outage if so required under NERC GADS.

(%)  Minimum Load Capability - Subject to the Dispatch Constraints, when on-
line. the Facility shall provide the following net minimum load capability: one (1) CT, Simple
Cycle mode - five (5) MW; one (1} CT, combined cvcle mode - seven (7) MW, two (2) CTs,
Simple Cycle mode - ten (10) MW, two (2} CTs, combined cycle mode - sixteen (16) MW.

{10}  Shor Circuit Ratio - The short circuit ratio shall be between 0.4 and 1.0
inclusive.

(11)  Open Circuit Transient Field Time Constant - The open circuit transient
field time constant shall be thirteen (13) seconds or less.

{12) Generator Step-Up Transformer Impedance - The generstor step-up
ransformer impedance shall be between seven percent (7%) and nine percent (9%), inclusive, on
transformer OA rating, '

(13) Response Ratio - The excitation system response ratio shall be 1.0 or
higher.

(14)  Ceiling Voltage - The excitation system ceiling voltage shall be one
hundred fifty percent (150%) of rated main generator field volage.

(15)  Excitation Source Immunity - The excitation source shall be immune 1o
variations in Svstem voltage.

(16)  Static Regulator - The excitation system shall have a static regulator.

(I7)  Field Forcing Ability - The excitation system shall have field forcing
ability. _ -

(18)  Droop Characteristic - The unit speed-droop characteristic shaill have a
nomina! setting of five percent (5%) and variable senings between three percent (3%) and six
(6%).

(19)  Over/Under-Speed - The over-speed/under-speed operating capability
shall be +/- 1.5 Hz continuously and +/- 3 Hz for a minimum of six (6) seconds per occurrence.

(20) Control Systems - The power source for control systemns will be designed
to be immune from system transients in accordance with Section 3.2A(6).
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(21)  Regulation Capability - The Facility shall be capable of operating in
isochronous or droop mode,

(22)  Capacity Tests - SELLER shall conduct Initial Acceptance Tests for Phase
1 and Phase 2 and any subsequent Capacity Tests (subject to inspection by HELCO) in
accordance with the testing procedures set forth in “Attachment L," 10 determine when Capacity
Charge payments should begin or be adjusted in accordance with Section 5,1B.

(23)  Cycling of the Heat Recovery Steam Generators and the Steam Turbine -

Within the limitations {(if any) set forth in the PSD Permit regarding limits on starts or restarts,
the generating units may be shut down and restarted as requested by HELCO pursuant to
"HELCO Dispatch: provided that, under normal (non-emergency) system conditions, neither heat
recovery stearn generator shall be shut down and restarted more than an average of once per day
during any Calendar Month and provided, further, that the parties shall cooperate and use good
faith effonis in seeking to remove such limitations (if any) set forth in the PSD Permits regarding
slans or restarts. If a heat recovery steam generator is taken off-line and put back on-line within
five (5) hours, such process shall not be deemed a “restart” for purposes of this Section 3.2C(23).

If {10 the extent permitted under the PSD Permit} HELCO shuts down and restarts either heat
recovery steam gencrator more than thirty (30) times during any Calendar Month, HELCO shall
pay to SELLER Five Hundred Dollars ($500) (1995 $) (as escalated by the factor of
GDPIPD g rent/GDPIPDy 4, 85 described in *“Attachment I™) for each restart thereafier during
such Calendar Month as reimbursement for SELLER s start-up costs. Such amounts shall be
included by SELLER in the next Monthly Invoice.

(24)  Startup Periods - The maximum time to full load under normal (non-
emergency) system conditions shall be thirty (30) minutes for warm start-ups and two (2) hours
for cold start-ups. When requested by HELCO under emergency conditions. SELLER shall use
reasonable efforts to accelerate such start-up periods to the extent the Facility is capable of doing
so within manufacturer’s specifications and warranties.

(25} Ramp Rates - The maximum ramp rate during normal (non-emergency)
system conditions shall be 4.4 MW per minute, per CT up to 22 MW for each CT. When
requested by HELCO under emergency conditions, SELLER shall use reasonable efforts 10
maximize such ramp rates to the extent the Facility is capable of doing so within manufacturer’s
specifications and warranties.

(26) QLPU - If one CT is operating in Simple Cycle or combined cycle. the
QLPU for any three (3) second period shall be the lesser of (i) 4.4 MW or (ii) 22.0 MW less the
current output of such CT. 1f both CTs are operating in Simple Cycle or in combined cycle, the
QLPU for any three (3) second period shall be the lesser of (i) 8.8 MW or (ii) 44,0 MW less the
current cumulative outpit of such CTs.

7N Sfmple Cycle Operation - During the Phase | Period, the Facility shall run
with one (1) CT in Simple Cycie, as requested by HELCO Dispatch. During the Phase 2 Period,
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the Facility may be run with one (1) or two (2) CTs in Simple Cycle, as rcquestcd b) HELCO
Dispatch. subject 1o the following provisions:

(i)  HELCO and SELLER shall cooperate with each other in good faith
10 determine on 2 month-by-month basis, the extent to which the Facility may be dispaiched by
HELCO in Simple Cycle during the remainder of the calendar year, without jeopardizing the
Facility's QF Status (the “Allowed Simple Cycle Period™). In addition, on a monthly basis, at
least one (1) week prior to the end of the Calendar Month, SELLER. shall provide HELCO with a
calculation of the Facility's operating and efficiency standards as set forth in the QF
Requirements based on the Facility's operation during the calendar year up to that point in time;
provided, that, HELCO use such calculations and related information provided to HELCO under
this Section only for purposes of determining the Allowable Simple Cycle Period and shali keep
such calculations and related information confidential and shall not disclose such calculations
and information 10 any third parties without the prior express written consent of SELLER.

{ii) HELCO shall notify SELLER if it intends to request that the
Facility run in Simple Cycle. Upon receipt of such notice, SELLER shall promptly provide
HELCO with an update of the Allowed Simple Cycle Period (if any, to the extent agreed by the
parties}) for the remainder of the calendar year (in writing or to be confirmed in writing). In the
event that HELCO then requests that the Facility run in Simple Cycle and the Facility loses its
QF status, HELCO shall indemnify, reimburse and make SELLER whole with respect 1o (A) the
documented, incremental, reasonable, out of pocket costs and expenses of such loss of QF status,
including the legal costs and other expenses of filings before federal and state regulatory
agencies, if any, up to Fifty Thousand Dollars ($50,000) and (B) any reduction in the payments
SELLER is entitled to receive pursuant to the order of such agencies or other adverse regulatory
impact on SELLER's economic arrangements with HELCO as set forth in this Agreement (up to
the amounts SELLER would have received under Arsticle V herein), but only 10 the extent that
SELLER demonstrates that such loss of QF status is due to Simple Cycle operation requested by
HELCO and that the actual number of Simple Cycle hours the CTs ran exceeded the Allowed
Simple Cycle Pericd for the remainder of the calendar year; provided, however, the foregoing
indemnification with respect 10 clause (B) shall not apply if SELLER shall have received from
the PUC or other applicable federal or state agency a satisfactory order 1o the effect that the
Facility shall not be subject to rate regulation or any reduction in the payments SELLER is
entitled to receive following any resulting loss of QF status,

(iii)  Inthe event that the Facility loses its QF status as described in
clause (ii) above, HELCO shall cooperate with SELLER in secking any necessary regulatory
approvals with the intention of preserving the economic arrangements between the parues set
forth herein.

(iv)  For any period during which HELCO requests the Facility to run in
Simple Cycle. HELCO shall indemnify, reimburse and make SELLER whole with respect to any
and all reasonable. documented, incremental, out-of-pocket costs (such as the.incremental costs
of providing an alternative source of thermat energy to the purchaser(s) under the Thermal
Energy Sales Contract(s)) expenses, lost economic benefits (which shall include the difference
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between revenues under the Thermal Energy Sales Contraci(s) and this Agreement for such
incremental energy) or liabilities to third parties under the Thermai Energy Sales Contraci(s)
resulting from such Simple Cycle operations, up to a limit of Five Thousand Dollars (85,000) per
diem for each day that the Facility runs in simple cycle pursuant to a HELCO request. Such
reimbursement up to $5,000 per diem shall be subject 1o an overall limitation on HELCO's

annual liability of Five Hundred Thousand Dollars ($500,000).

(v)  Allrequests by SELLER for indemnification or reimbursement
under this Section shall be paid prompily by HELCO, subject to verification.

(vi)  For purposes of this Section, Simple Cycic operations in
connection with normal startup of the Facility shall not be considered a request by HELCO that
the Facility run in Simple Cycle.

(vii) A failure by SELLER to operate the Facility in Simple Cycle at
HELCO's request. as provided herein, shall count against SELLER for purposes of calculating
EAF and EFOR, which shall be HELCO's exclusive remedy in the event of such failure 1o
operate.

(viii) In conjunction with the application or motion for approval of this
Agreement, tht parties shall petition the PUC for = declaratory order determining that SELLER
will not be deemed 10 be a “public utility” within the meaning of Section 269-1, Hawaii Revised
Statutes. in the event that HELCOQ requests that the Facility run in Simple Cycle, and the Faciliry
loses its QF status due to Simple Cycle operation requesied by HELCO.

D. Warranties and Guarantees of Performance

(1 Equivalent Availability Factor - SEi.;LER warrants and guarantees that the
Facility will achieve an EAF of at least the following amounts:

From the Phase | In-Service Date 1o the End of Phase 2 Start-Up - 85%:

End of Phase 2 Stant-Up to end of Transition Period and ail Contract Years
thereafier (except years in which there is a Major Equipment Overhaul) - 90%.

Years jn which there is 2 Major Equipment Overhaul - 89%.

If a Force Majeure event(s) and/or a Catastrophic Equipment Failure(s)
occur, the EAF calculation for purposes of computing Liquidated Damages or Event of Default
criteria shall have a reduction to both the numerator and denominator equal to the number of
equivalent full load hours of the Force Majeure event(s) and/or Catastrophic Equipment
Failure(s) which occurred during the period represented by the calculation.

, (2)  Equivalent Forced Outage Rate - SELLER warrants and guarantees that
the Facility will not exceed an eight percent (8%) EFOR from the Phase 1 In-Service Date until
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the End of Phase 2 Siant-Up and a four percent (4%) EFOR from the End of Phase 2 Start-Up to
the end of the Transition Period. and in each Contract Year thereafter. I a Force Majeure
event(s) and/or a Catastrophic Equipment Failure(s) occur, the EFOR calculation for purposes of
caiculating Liquidated Damages or determining Event of Default criteria shal] have a reduction
to both the numerator and denominator equal to the number of equivalent full load hours of the
Force Majeure event(s) and/or Catastrophic Equipment Failure(s) which occurrcd during the
period represented by the calculation.

(3) Firm Capacity - SELLER warrants and guarantees that after the first
twelve (12) months following the Phase 2 In-Service Date, the Facility will have and maintain
the capability 1o produce and deliver 10 the Metering Point, in accordance with the terms of this
Agreement, the Firm Capacity. .

(3  Quality - SELLER warrants and guarantees that the Facility will produce '
power that meets the quality standards in Section 3 2C(1) (2), and (3). -

(5)  Unit Trips - SELLER warrants and guarantees that the Unit Tnps of the
Facility per annum will not exceed twelve (12) per annum from the Phase 1 In-Service Date until
the End of Phase 2 Start-Up and six (6) per annum from the End of Phase 2 Stan-Up to the end
of the Transition Period. and during any Contract Year thereafier.

(6) EXCLUSIVE WARRANTIES - THE FOREGOING WARRANTIES
CONSTITUTE THE EXCLUSIVE WARRANTIES UNDER THIS AGREEMENT AND
OPERATE IN LIEU OF ALL OTHER WARRANTIES, WHETHER ORAL OR WRITTEN.
SELLER AND HELCO DISCLAIM ANY OTHER WARRANTY, EXPRESS OR IMPLIED.
INCLUDING WITHOUT LIMITATION, WARRANTIES OF MERCHANTABILITY OR
FITNESS FOR A PARTICULAR PURPOSE. .

E. Merering

(1)  Meters - HELCO shall purchase and own meters suitable for measuring
the integrated Net Electric Energy Qutput of the Fecility in kW and kWh on a time of use basis
and of reactive power flow in kilovar and kilovarhours, HELCO will calibrate these devices in
accordance with the latest edition of the American National Standards Institute Code for
Electricity Metering. The kilovar hour meters shall be ratcheted to prevent reversal in the event
the power factor is leading. HELCO shall install, maintain and annually test such meters and
shall be reimbursed by SELLER for all reasonably incurred costs (including applicable sales.
taxes) for such installation, maintenance and testing work, SELLER shall furnish, install and
maintain in accordance with HELCO’s requirements and at no charge to HELCO, all conductors,
service switches. fuses, meter sockets and cases, meter and instrument transformers, switchboard
meter test switches, meter panels, steel structures and similar devices required for service
connection and meter installations. HELCO shall install two (2) compleie sets of metering
equipment using the same instrument transformers for each metering station. SELLER may. at - -
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its own expense, monitor {by electronic means or otherw :se) any meters described in this Section
J2E(D.

(2)  Communications, Telemetering and Remote Control Equipment - HELCO
shall purchase, install and own such communications, telemetering and remote control equipment
at the Facility as may reasonably be required in order to allow HELCO o dispatch the electrical
energy from the Facility as required to optimize economic and reliable operation of HELCO's
elecirical sysiem. Such equipment shall meet HELCO's reasonable specifications for .
transmission of metered data to locations specified by HELCO. If HELCO installs and maintains
such communications, 1elemetering and remote control equipment at the Facility, SELLER shall -
reimburse HELCO for its reasonable procurement and installation costs retated thereto up to One

" Hundred Thousand Dollars ($100,000) and maintenance costs related thereto, which shall be an -
up front fixed payment of Eighty-Two Thousand Dollars ($82,000) at the time such equipment is
installed. Subsequent to the initial Facility design, HELCO may purchase and install such
additional communications, telemetering, and remote control equipment and mey require
SELLER o install at HELCO’s expense, any reasonably necessary additional transducers, test
switches, AC and DC sources, telephone lines and interconnecting wiring at any time during the
Term. .

{3) * Meter Testing - HELCO shall provide a1 least twenty-four {24) hours
notice to SELLER prior to any test it may perform on the metering or telemetering equipment.
SELLER shall have the right to have a representative present during each such test. Either party
may request additional tests in addition to the annual test provided for in Section 3.2E(1) and
shall pay the cost of such additional test. If any of the metering equipment is found to be
inaccurate at any time, HELCO shall promptly cause such equipment to be made accurate, and
the period of inaccuracy. as well as the estimate for correct meter readings, shall be determmed
in accordance with Section 3.2E(4).

(4)  Cormections - If any test of metering equipment conducted by HELCO
indicates that its meter readings are in error-by one percent (1%) ar more, the meter readings
from such equipment shall be corrected as follows: (i) determine the error by testing the meter a1
approximately ten percent (10%) of the rated current {test amperes) specified for the meter, (i)
determine the error by testing the meter at approximately one hundred percent (100%) of the
rated current (test amperes) specified for the meter; (iii) the average meter error shall then be
computed as the sum of one-fifth (1/5) the error determined in (i) and four-fifths (4/5) the etror
determined in (ii). The average meter error shall be used 10 adjust the bills for the amount of
electric energy supplied 1o HELCO for the previous six (6) months from the Facility, unless
HELCO's or SELLER's records conclusively establish that such error existed for a greater or
lesser period. in which case the comrection shall cover such actual penod of error, cxc:pt as
specified in Section 6 3.

E. . Fuel and Other Materials

SELLER shall be responsible for acquiring, iransporting and storing adequate
supplies of Fuel and other materizls used in the operation of the Facility during the Term. An
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adequate supply of Fuel under normal conditions shall, at 2 minimum, include at least a twenty-
four (24) day reserve on the Site, which shall be determined by SELLER in good faith based
upon (i) the average level of HEL.CO Dispatch during the previous six (6) months and (ii) the
expected level of HELCO Dispatch during the following month as indicated by HELCO. In the
event either SELLER or HELCO has zvailable excess Fuel which is not necessary for operations,
and the other party is experiencing a fuel shortage, the parties shall, to the extent possible,
COOpeTate On a iemporary, emergency basis, by making available such excess Fuel 1o the other
upon such party's request, subject to full reimbursement for all costs.

G. Waste Handlin

SELLER shall be responsible for the handling and proper disposal of any waste
praducts produced by the Facility, including but not limited to waste watey and ash, or for any
costs associated therewith.

H. Emissions

SELLER shall be rcsponmble for the control and consequences of any and all
emxssmn.s produced as a result of operation of the Facility and for all costs associated therewith.

L Compliance with Laws

SELLER shall at al] times comply with a]l valid and applicable federal, state and
local laws, ruies, regulations, orders, permit conditions and other governmental actions (where
non-compliance may materially adversely impact SELLER's performance under this Agnemcm)
and shall be responsible for all costs associated therewith.

J. Adequate Spare Parts

SELLER shall at all times keep on hand or have ready access to sufficient spare
parts to maintain the Facility in 8 manner which provides reasonable assurance, consistent with
Good Engineering and Operating Practices, that the warranted performance of the Facility will be
achieved. SELLER agrees to budget and maintain at least Five Hundred Thousand Dollars
($500,000) (1998$) worth (as escalated by the factor of GDPIPDcypas’/GDPIPD, ¢, 28
described in “Attachment I”) of such spare parts for the Facility.

K. Periodic Meetings

The General Manager or an alternate satisfactory 1o HELCO shall attend periodic
meetings with appropriaje HELCO representatives and be prepared to discuss Facility operations
and maintenance and interface with HELCO's electrical system operations. Such meetings may
be regularly scheduled or called specifically to address particular problem areas. -
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o4 16863v16
§12F sy W




CA-IR-452

DOCKET NO. 05-0315
ATTACHMENT 1
PAGE 122 OF 261

EXHIBIT A
PAGE 51 OF 18%

L. Maintenance of Qualifving Facility (QF) Status

SELLER shall use its reasonable best efforts 1o be in compliance with the criteria
for qualifying cogeneration facilities as set forth in HAR Sections 6-74-6 and 6-74-7 and 18 CFR
Seciions 292.203 and 292.206 (the "QF Requirements™) following the Phase 2 In-Service Date,
except to the extent HELCO requests that the Facility operate in a manner that would jeopardize
its QF status (e.g.. extended Simple Cycle operation). SELLER shall cenify its compliance with
the QF Requirements to HELCO each year (if applicable). Loss or forfeiture of QF status shall
not affect the prices set forth in Article'V or the parties’ obligations hereunder; provided that,

(i) upon the loss or forfeiture of QF status for reasons other than resulting from HELCO
Dispatch, SELLER shall promptly seek FERC certification (if applicable) as an EWG under the

"Energy Policy Act of 1992; (ii) if, as a result of SELLER's loss or forfeiture of QF status,
SELLER is able to deliver additional capacity to HELCO above the Firm Capacity, such
additional capacity shall be offered 10 HELCO and HELCO shall have the option to purchase
such additional capacity at a discount of twenty-five percent {25%) from the Capacity Rates set
forth in Article V, and (iii) if, as a result of SELLER’s loss or forfeiture of QF status, SELLER is
able 10 realize cost savings resulting from a reduction or elimination of thermal energy deliveries,
.SELLER shall provide HEL.CO with a monthly rebate of fifty percent (50%) of such savings
realized by SELLER. Except with respect to HELCO's indemnification obligations as provided
for in Section 3.2C(27) and this Section 3.2L, any change in the QF status of the Facility after the
Execution Date shall not affect either party’s obligations under this Agreement.

M. Natice of Certain Events

To the extent any of the following events occur and could reasonably be likely 10
have a material adverse effect on SELLER's performance under this Agreement, SELLER shall
provide HELCO with notice of the occurrence of such event and SELLER's proposed measures
to ensure that such event will not lead to an Event of Default or otherwise matertally impair
SELLER's ability 1o perform its obligations under this Agreement:

(1) SELLER shall fail to comply with any provision with respect to any
obligations for borrowed money in excess of One Million Dollars ($1,000,000) if the effect of
such failure to comply is o cause, or to permit the holder or holders of such obligations (or 2
trustee on their behalf), 10 cause such obligations to become due prior to their stated marurity,
except to the extent that such failure 1o comply shall have been cured or waived prior 10 any
acceleration of such obligations thereunder and said cure or waiver shail not have involved the
receipt by any such holder or holders of any additional consideration, financial or otherwise.

(2)  Any final order, judgment or decree is entered in any proceeding, which
final order, judgment or decree provides for the payment of money in excess of One Hundred
Thousand Dollars ($100.000) by SELLER, and SELLER shall not discharge the same or provide
for its discharge in accordance with its terms, or procure a s1ay of execution thereon within sixty
(60) days from the entry thereof, and within such period of sixty (60) days, or such longer period
during which execution on such judgment shali have been stayed, appeal therefrom and cause the
execution thereof to be stayed during such appeal.
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(3)  SELLER shall fail 1o make any payment for materials or labor used in the
engineering. design. construction, maintenance or operation of the Facility within ninety (90)
days after the due date thereof, except for payment obligations contested in good faith by
SELLER or adequately bonded to the reasonabie satisfaction of HELCO or contract retentions
withheld during SELLER’s review of a contractor’s performance.

(4)  The Financing Parties shall declare an event of default under the Financing
Documgpts.

] (5) SELLER shall have received any notice that it is not in compliance with
any ‘of the applicable permits that enable SELLER tfo operate the Facility and SELLER has not
obtained a consent decree or equivalent agreement to allow the continued lawful operation of the

Facility.

N.  Labor Disputes

If. after the Phase 2 In-Service Date, SELLER experiences a work stoppage, work
slowdown or walkout as a result of a labor dispute with its employees, or between any entity
with which SELLER has subcontracted operational responsibility and the employees of such
entity. SELLER shal! provide an adequate, qualified workforce to operate and maintain the
Facility within seventy-two (72) hours after such stoppage, slowdown or walkout begins. If
: SELLER fails to meet this obligation, it shall pay 10 HELCO the sum of Seven Thousand Five
Hundred Dollars ($7,500) for each day or partial day during which such adequate, qualified
workforce is not provided and there is a reduction in output below the level called for by normal
HELCO Dispatch, up to a maximum period of fourteen (14) days. SELLER shall provide
prompt written notice to HELCO as to the date and time at which it has met this obligation. If, at
any time after the aforesaid seventy-two (72) hour period has expired, but during the
continuation of the SELLER work stoppage, slowdown or walkout, the Facility is experiencing 2
reduction in output below the level called for by normal HELCO Dispatch, (i) it shall be
presumed that such reduction is the result of a lack of an adequate, qualified workforce unless
SELLER reasonably demonstrates that such reduction is antributable to other causes, and (ii) the
Seven Thousand Five Hundred Dollar ($7,500) payment shall apply as set forth above and such
payment shall constitute HELCO's sole remedy for a continued Jabor dispute.

3.3  Rights and Obligations of HELCO

A Dispatch of Facility Power

(1) Routine Dispatch - HELCO shall have the right to dispatch capacity and
real and reactive power delivered from the Facility to its system as it deems appropriate in its
reasonable discretion, subject only to and consistent with Good Engineering and Operating _
Practices, the Dispatch Constraints set forth in Section 3.2C of this Agreement and SELLER's
maintenance schedule determined in accordance with Section 3.2C(8). HELCO Dispatch will
either be by SELLER's manua! control under the direction of HELCO's System Operator or by
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computerized control by HELCO's Energy Management System (to the extent HELCO may
utilize computerized con.rol now or ai a future date) in each case at HELCO's reasonabie
discretion. Unless otherwise agreed to. HELCO may request the maximum real power output at
0.85 lagging power factor from the Facility, but shall not reduce the load on the Facility below
those standards specified in Section 3.2C(9) for each operating configuration. Refusal to comply
with HELC O Dispatch shail result jn an unreported derating, which shall be measured as the
shortfal} {if any) in the amount of electricity delivered by the Facility from the amount of
electricity requested by HELCO Dispatch, from the time such dispatch request was received until
such time as SELLER complies with such dispatch request. Upon request by SELLER, HELCO
shall demonstrate that such dispatch instructions or signals were given to SELLER to accomplish
_the request made by HELCO Dispatch. SELLER shall utilize the full capability of the Facility to
satisfy its obligation to deliver Firm Capacity in accordance with HELCQ Dispatch by taking
necessary actions, including but not limited to, the reduction or elimination of steam delivery 10
the thermal host.

[v) Demonstration of Loading and Unloading Ramp Rates - HELCO shall
have the right at any time, other than during start-up periods, maintenance or other outages, upon
reasonable notice with “cause.” to direct the Facility to demonstrate its ability to meet the
maximum ramp rate specified in Section 3.2C(25). For purposes of this Section 3.3A(2), “cause”
shall mean the failure of the Facility 10 meet the required loading or unloading ramp rates
specified in accordance with HELCO Dispatch by HELCQO's System Operator. A one (1) hour
notice will be given to SELLER prior to the initial ramp rate test, which shail be performed by
HELCQ's System Operator testing the Facility by increasing or decreasing load a1 the maximum
ramp rate, if the Facility passes the initial ramp rate test, subsequent ramp tests may be
conducted by HELCO from that time to the end of the next weekend upon notice by telephone no
less than five {5) minutes prior to commencement of each such test. If the Facility is unable 10
achieve cither the loading (increasing) ramp rate or the unloading (decreasing) ramp rate, this
event shall be considered a ramp derating in the amount of the difference between the Facility's
load at the conclusion of the test and the load the Facility should have achieved in accordance
with the maximum ramp rate. This ramp derating will be assumed to start at the end of the test
and will end at the earlier of (i} when the Facility demonstrates that the maximum Joading and/or
unjoading ramp rate has been restored or (ii) when SELLER declares 10 HELCO 1hat the Facility
is ready 10 be tested again (if the Facility subsequently passes such test); provided that, if
SELLER takes an outage during such ramp derating period, no ramp derating penalty shal) apply
against SELLER for such outage period. The ramp derating period shall not count for purposes
of calculating EAF or EFOR until SELLER declares an outage pursuant to this Section 3.3A(2),
in which event. such outage shall count against EAF and EFOR, as applicable, starting from the
carlier of the time SELLER declares such outage. Notwithstanding anything herein to the
cantrary, SELLER's total liability for any ramp derating hereunder shall not exceed Five
Thousand Dollars ($5.000) during any calendar week or Two Hundred Fifty Thousand Dollars
{$250.000) during any twelve (12} month period. In the event SELLER's 10ta] liability for any
ramp derating hereunder exceeds One Hundred Fifty Thousand Dollars ($150,000) during any
calendar vear. such excess shall be deposited into the Maintenance Account and shall be
disbursed in accordance with the provisions of Section §.3.
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{3)  Dispaich Notices - HELCO shall provide SELLER with: (i) the Annual
Dispatch Notice no later than sixty (60) days prior to the anticipated Phase 1 In-Service Date for
the first Contract Year. and prior to September 1 for each Contract Year thereafier; and (ii) the
Weekly Unit Commitment Schedule no later than Friday, 12:00 noon, Hawaii Standard Time of
each week. HELCO's failure to comply with the foregoing notice provisions shall not affect
HELCO s right 1o dispatch the Facility pursuant to this Section 3.3A.

B. HELCO Right to Buyout

(1}  General - At any time up until the Phase | In-Service Date, if HELCO
veasonably determines that it no longer needs the capacity addition provided by the Facility,
HELCO may choose to buyout this Agreement by giving SELLER written notice of its decision.
Promptly upon receipt of such notice, SELLER shall take steps to cease all construction activity
and proceed to take such steps as may be necessary to mitigate the losses due to such election.
SELLER shall use its best efforts to salvage the value of any equipment or materials purchased
or contracts signed for the Facility and the {nterconnection Facilities. All such mitigation efforts
shalil be made in consultation with HELCO and shall cease (unless continued by HELCO as
described below) one hundred and eighty (180) days after receipt of the buyout notice from
HELCO (the "Salvage Period"”). Upon the earlier of completion of all such mitigation efforts or
the end of the Salvage Period. SELLER shall render an accounting 1o HELCO showing in detail:

(i) the "Project Costs Incurred,” up to the Settlement Date (as defined below), including
estimated costs for the period from the date of such accounting to the Settiement Date, which

. shall be the aggregate amount expended or incurred by SELLER {(or affiliates thereof) with -
regard to the acquisition, development and construction of the Facility and the Interconnection
Facilities and the financing thereof, including without limitation (and without duplication) ail
amounts paid or payable with regard to the construction contract, Site preparation, interconnect
and start-up costs. materials and equipment, fuel inventory, insurance, taxes, project development
fees and expenses. construction management expenses and fees, fees or penalties, charges, costs
or expenses under all Project Documents, all SELLER debt for financing the Facility and the
Interconnection Facilities (including without limitation, principal, interest, fees, premiums,
defeasance costs and penalties relating thereto), equity funds, if any, invested in the Project
(inctuding without limitation, fees, premiums and penalties relating thereto), fees and expenses-
incurred in arranging financing for the Facility and attomneys' fees and disbursements, but
excluding fees to Guarantor(s) for providing the Guarantee(s) except to the extent such fees
would normally be payable in an arms’ length transaction, and (ji) the “Net Salvage Proceeds,”
which shall be the aggregate amount of proceeds received from the salvage efforts described
above, less costs and expenses incurred in such efforts. Afier the accounting is rendered,
HELCO shall have sixty (60) days (the “Audit Period™) to audit such accounting only to verify
that Project Costs Incurred were, in fact, incurred in direct relation to the Facility and the
Interconnection Facilities and that Net Salvage Proceeds, in fact, reflect such net proceeds. Upon
the later of thirty (30) days after the end of the Audit Period or satisfactory completion of the
requirements of Section 3.3B(2) (the “Settlement Date™), HELCO shall pay to SELLER the sum
of (X) Project Costs Incurred, where estimated amounts included in SELLER’s accounting shall
be replaced with actual amounts incurred or expended as reported to and verified by HELCO.
plus (Y) the Buyout Payment (as defined below), minus (Z) Net Salvage Proceeds. For purposes
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of this Agreement. the “Buyout Payment” shall be determined according to the following
schedule, depending upon the date upon which the buyout notice is received.

On or before the PUC Approval Date. $ 5,000,000
On or before the Closing Date $ 8,000,000
On or before the Phase 1 In-Service Date  $ 10,000,000

In the event mitigation efforts arc not completed by the end of the Salvage Period.
HELCO may at its own expense continue such efforts and retain the proceeds thereof. Once the
payment to be made on the Setiement Date is made in full, this Agreement shall be deemed
canceled and the panies shall have no further obligations hereunder.

(2) - - Ownership of Unsalvageable Items - Upon termination of the Audit
Period. SELLER, at HELCO's request, shall promptly take all actions as may be necessary (a) to
convey 10 HELCO free and clear of a!] liens and encumbrances (other than those of HELCO and
the Financing Parties} all of SELLER's right, title and interest in the Facility and to the
Interconnection Facilities and any and all materials, equipment, design materials and supplies
relating 10 the Facility and to the Interconnection Facilities, including without limitation, any
such materials. equipment. design materials or supplies located at the Site or in transit to the Site,
whether or-not completed or ready for use or incorporated into the Facility and 10 the
Imerconnection Facilities, and any such materjals, equipment, design materials or supplies meg
processed, fabricated. assembled or prepered off the Site for installation in the Facility or the
Interconnection Facilities or for use at or in connection with the Facility or the Interconnection
Facilities. and (b) to assign to HELCO, with such consents and undertakings as may be necessary
to make such assignments fully effective, the Project Documents. SELLER shall use reasonable -
efforts 10 assure that it has sufficient rights with respect 1o materials, equipment, design materials
and supplies purchased or contracted for by SELLER, and sufficient rights under all leases and
contracts relating to Facility and the Interconnection Facilities, to enable SELLER to comply
with its obligations pursuant to this Section 3.3B(2). in the evem of such assignmem, HELCO .
shail assume, &s of the Sertlement Date, al] of SELLER’s right, title, interest and obligations in
the foregoing materials, equipment, design materials, supplies and Project Documents and
SELLER shall be fully discharged from such obligations.

C. HELCO Right to Defer

(13  Prior to the PUC Approval Date - At any time up unti} the PUC Approval
Date, HELCO may once choose to defer the Phase 1 In-Service Date and the Phase 2 In-Service
Date by up to eighteen (1 8) months beyond the then expected Phase 1. In-Service Date Deadline
and Phase 2 In-Service Date Deadline, as applicable, by giving SELLER sixty {60} days written
notice of its decision 1o defer and the exient of the deferral period, which shall commence at the
end of such sixty (60) day period. Upon the written request {and at the expense) of HELCO
given not more often than once in any six (6) month period and before e deferral notice under
this Section 3.3C(1) has been given. SELLER shall within forty-five (45) days provide an
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estimate (“Pre-Deferral Estimate™) of the anticipated costs (to the extent then known by
SELLER) to be paid by HELCO under this Section 3.3C(1) if a deferra} notice were given at.or
about the time of such request. Consistent with the obligation set forth below to minimize such
costs during the deferral period, SELLER shall take such steps as it reasonably deems necessary
10 assure the limely occurrence of the Phase 1 In-Service Date and the Fhase 2 In-Service Date
(as ejther or both may be so deferred), including obtaining or renewing applicable permits,
contracts, rights or properties, and HELCO shall cooperate with SELLER in such efforts. Upon
the commencement of the deferral period, SELLER shall take such steps as may be reasonably
necessary 1o minimize out-of-pocket costs of the parties interested in participating in the Facility
{including parties acting as suppliers of goods, services, financing or otherwise) which result’
from such deferral, excluding from such obligation to minimize, however, deferral fees, penalties
or similar charges by such parties which have been agreed upon (and notice of which has been
given to HELCO or included in any Pre-Deferral Estimate). HELCO shall bear all additional
costs (“Deferra) Costs™) incurred by SELLER with respect to the Facility of each type includable
in Project Costs Incurred which result from a deferral. SELLER shall, on a monthly basis,
provide HELCO with an accounting of all Deferral Costs incurred by SELLER and then payable.
HELCO shall pay to SELLER all Deferral Costs, together with a monthly deferval fee (the
“Deferral Fee™) equal to Fifty Thousand Dollars ($50,000) within thirty (30) days of suc
-accounting. :

(2)  Prior to the Closing Date - At any time after the PUC Approval Date and
prior to the Closing Date, HELCO may, by giving SELLER sixty (60) days wrinen notice of its
" decision 10 defer and the extent of the deferral period, which shall commence at the end of such
sixty (60) day period, once request that the Phase | In-Service Date or Phase 2 In-Service Date.
or both. be deferred beyond the then expected Phase 1 In-Service Date or Phase 2 In-Service
Date. as applicable, by up to twelve (12) months (less the number of months of the deferral
period. if any, elected under Section 3.3C(i) above). Upon the written request (and at the
expense) of HELCO given not more ofien than once in any six (6) month period and before 8
deferral notice under this Section 3.3C(2) has been given, SELLER shall within forty-five (45 )
days provide a Pre-Deferral Estimate with respect to the anticipated costs {to the extent then o
known by SELLER) to be paid by HELCO under this Section 3.3C(2) if a deferral notice were
given at or about the time of such request. Upon receiving a deferral request from HELCO in
writing, SELLER and HELCO shall immediately commence consulting between themselves and
among all the parties interested in the Facility, whether as suppliers of goods, services or
financing or otherwise, with the intent of obtaining the consent of all such parties to such deferral
on terms and conditions satisfactory to each of them, HELCO and SELLER. Such consultations
shall continue until the earlier of (i) the commencement of such deferral only upon terms and
conditions agreed upon by all the parties interested in the Facility or (ii) sixty (60) days afier the
giving of the deferral request by HELCO (the “Consultation Period™). During the Consuitation
Period, SELLER may cantinue to proceed towards reaching the Phase 1 In-Service Date and
Phase 2 In-Service Date, as applicable, without taking into account the proposed deferral.
HELCO shall bear all (i) reasonabie additional out-of-pocket costs of SELLER and the ather
interested parties incurred during the Consultation Period as a result of such consultations; (ii) all
Deferral Costs incurred by SELLER which result from the deferral, if implemented. SELLER
shall, on a monthly basis, provide HELCO with an accounting of such out-of-pocket costs and
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Deferral Costs incurred by SELLER and then payable. HELCO shall pay to SELLER all such
costs together with the Deferral Fee (which shall be increased to Seventy-Five Thousand Dollars
($75.000) per month fotlowing the PUC Approval Date) within thirty (30) days of each such
accounting.

(3} Onor After the Closing Date and Prior to Phase | In-Service Date - At any
time on or after the Closing Date and prior to the Phase ] In-Service Date, HELCO may, by
giving SELLER sixty (60) days written notice of its decision to defer and the extent of the
deferral period. which shall commence at the end of such sixty (60) day period, once request that °
the Phase | In-Service Date or Phase 2 In-Service Date, or both, be deferred beyond the then
expected Phase | In-Service Date or Phase 2 In-Service Date, as applicable, by up 1o twelve (12}

- months (less the number of months of the deferral period, if any, elecied under Sections 3.3C(1)
. or 3.3C(2) above). Upon the written request (and at the expense) of HELCO given not more
often than once in any six (6) month period and before a deferral notice under this
Section 3.3C(3) has been given, SELLER shall within forty-five (45) days provide a Pre-Deferral
Estimate with respect to the anticipated costs (to the extent then known by SELLERY) to be paid
by HELCQ under this Section 3.3C(3) if a deferral notice were given at or about the time of such
request, Upon receiving a deferral request from HELCO in writing, SELLER and HELCO shall
immediately commence consulting berween themselves and among all the parties interesied in
the Facility. whether as suppliers of goods, services or financing or otherwise, with the intent of
obtaining the consent of all such panies to such deferral on terms and conditions satisfactory to
each of them, HELCO and SELLER. Such consultations shall continue for the Consultation
Period. During the Consultation Period, SELLER may continue 1o proceed towards reaching the
Phase | In-Service Date and Phase 2 In-Service Date, as applicable, without taking into account
the proposed deferral. HELCO shall bear all (i} additional out-of-pocket costs of SELLER and
the other interested parties incurred during the Consultation Period as a result of such
. consultations; (ii) ail Deferral Costs incurred by SELLER which result from the deferral, if
implemented. SELLER shall, on a monthly basis, provide HELCO with an accounting of such
out-of-pocket costs and Deferral Costs incurred by SELLER and then payable. HELCO shall
pay to SELLER all such costs together with the Deferral Fee (which shall be increased to One
Hundred Fifty Thousand Dollars (5150,000) per month on or after the Closmg Date) within thirty
(30) days of each such accounting. :

{4) Adjustments to Times « Any deferral under Section 3.3C(1) or (2) shall
result in each Milestone Date, In-Service Date Deadline or other deadline in this Agreement and
the Guarantee(s) (including time milestones reflecting limits of liability in the Guarantee(s)) by
which performance of SELLER is measured or affected to be deferred by a period equal to the
duration of the actual delay (as mutuaily agreed upon by HELCO and SELLER) incurred by
SELLER as a result of such deferral, plus any additional period of time as is reasonably
necessary 1o equitably reflect SELLER’s need to cease and restart efforts, as established by
documentary evidence, related to such Milestone Date, In-Service Date Deadline, or other -
deadline, which additional period shall not be less than ninety (90) days. Any obligation of
SELLER under this Agreement shall be excused to the extent and for the period that its inability
to perform results from the actual delay it incurs as a r:sull of any deferral under Section 3.3C(1)

or (2).
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(5)  Benefits to Othzrs - All obligations of HELCO to make payments under
Sections 3.3C(1) or (2) or Section 3.3B shall accrue (without duplication) to the benefit of
SELLER and each other party to which such payment would in turn be made by SELLER.

(6) No Material Adverse Impact - Notwithstanding anything in this
Section 3.3C 10 the contrary, HELCO's right to defer the Phase | In-Service Date or the
Phase 2 In-Service Date shall be limited 1o that extent that SELLER reasonably
demonstrates that such deferral would have a material edverse effect on SELLERs
ability to develop and finance the Facility on such deferred basis, including without
limitation. SELLER s ability to obtain or maintain any permit, to meet a Milestone Date
or In-Service Date in the future (as re-set in accordance with this Section for such
deferral) or to utilize special purpose revenue bonds (if any) which are designated,
authorized. or allocated to SELLER for use in connection with the financing of Facility.
In the event SELLER reasonably demonstrates that HELCO's deferral request under this
" Section would cause such material adverse effect, SELLER shall use reasonable good
faith efforts to mitigate or eliminate the cause of the materia] adverse effect, which may
include re-applying for or obtaining modifications to permits or financing arrangements;
provided that (i) HELCO shall reimburse SELLER for its costs in connection with such
cffonts, (ii)) HELCO shall cooperate and assist SELLER with such efforts to the extent
requested by SELLER, and (iii) SELLER shall not be required to re-apply for or seek
medification of any permit or financing if SELLER reasonably demonstrates that such
process would subject the Facility to material delays, interference or increased costs not
borme by HELCO. ‘

{(7)  Impact on PSD.Permit - In'the event that, pursuant to the terms of
this Section 3.3C(7), SELLER shall not be required to re-apply for or obtain
modifications to the PSD Permit, HELCO’s right to defer the Phase | In-Service Date or
the Phase 2 In-Service Date shall be given effect to the extent possible under such PSD
Permit then in effect. Notwithstanding anything contained herein to the contrary,
HELCO shall not exercise its deferral rights in a manner or to the extent that would
jeopardize PUC approval of this Agreement or the rates to be paid by HELCO for
capacity or energy contained herein.

(8)  Changed Circumstances - In the event HELCO exercises its
deferral rights under this Agreement and there subsequently occurs or is reasonably likely
10 occur, by the passage of time, a change in law or a change in circumstance beyond
SELLER’s control (e.g. interest rate changes), which would cause a material adverse
impact on the development schedule or economics of the Facility, then either the deferral
period shall be shortened so es to prevent such material adverse effect or HELCO shall
reimburse SELLER for the costs and expenses, including lost economic benefits directly
related to such material adverse effect, associated with exercising such deferral right;
provided that. in such event, SELLER shali use reasonable good faith efforts to mitigate
or eliminate the cause of the material adverse impact, which may include re-applying for
or obtaining modifications to permits or financing arrangements, subject to (i) SELLER's
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right to reimbursement from HELCO for its costs in connection with such efforts, (ii)
HELCO’s obligation 10 cooperate and assist SELLER with such efforts 10 the extent
requested by SELLER, and (iii) SELLER s right to refuse to re-apply for or seek
modification of any permit or financing if it reasonably demonstrates that such process
would subject the Facility to material delays, interference or increased costs not borne by
HELCO.

D. HELCO Right to Require Independent Engineering Assessment

(N Implementation of Indcpéndent Engineering Assessment - If (A) HELCO
has “reasonable cause” to believe that SELLER is failing to operate or maintain the Facility in
accordance with Good Engineering and Operating Practices and that such failure is likely to
result in a failure 10 meet the performance standards set forth in Section 3.2C, (B) SELLER is in
breach of this Agreement with respect to the performance or operation of the Facility and has not
cured such breach within the time limits specified in Article VII; or (C) if otherwise required by
Article VII, HELCO may require that the practices in question be assessed by a gualified
professional engineering firm to be chosen from the Qualified Independent Engineers List
attached to this Agreement as “Attachment H” and revised from time to time under
Section 3.3D(2). For purposes of this Section 3.3D(1), “reasonable cause™ shall mean
SELLER’s failure to operate the Facility in accordance with Section(s) 2.1D, 3.2A(6), 3.2B(1-3)
and 3.2C(1-4, 9-21, 24-26), which HELCO brings to SELLER's attention and which SELLER
fails to remedy in accordance with Good Engineering and Operating Practices within ninety (50)
days thereafter. The parties shall promptly underiake to agree on a firm 10 be used from the
Qualified Independent Engineers List; provided, however, that if such agreement is not reached
within seven (7) days afier HELCO gives notice to SELLER that it is invoking its rights under
this Section 3.3D, the firm shall be chosen from the Qualified Independent Engineers List by
HELCOQ. The engineering firm selected shail make its determination {an “Independent
Engineering Assessment™) as to whether the practices in question conform to Good Engineering
and Operating Practices as promptly as possible under the circumstances. If such determination
is that the practices in question do not so conform, the engineering firm shall recommend
necessary actions by SELLER to bring it within Good Engineering and Operating Practices, If
the engineering firm’s recommendation requires action by SELLER to change its practices.
SELLER shall take such actions. Where action by SELLER has been recommended. the -
engineering firm shall determine, afier reasonable consultation with SELLER. within thirty (30)
days’(or such [onger period as deemed appropriate by such engineering firm) after its.
recommendation is first made, whether SELLER has taken adequate action to casmy out such
recommendation. [f the engineering firm then certifies that SELLER has failed to take adequate
action. HELCO shall notify SELLER and the Financing Panties in writing of such certification
and the basis therefor. Such notice shall state in bold letters that failure to respond adequately
can lead to termination of this Agreement within thirty (30) days. If within thirty (30) days of
such actual written notice to SELLER and the Financing Parties, neither has begun to implement
such recommendation, such failure shall be an Event of Default. If within such thirty (30) day
period SELLER or any Financing Party does begin to implement such recommendation. the’
engineering firm shall monitor whether the implementation thereof is being diligently pursued,
If, afier reasonable consultation with the parties involved in such implementation, the :
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engineering firm determines that such implementation is not being diligently pursued. it shat!
prompily so centify to HELCO. HELCO shall thereupon prompuly notify SELLER and the
Financing Parties in writing of such certification and the basis therefor (the "Second Notice™).
Such Second Notice shall state in bold letters that failure 1o respond adequaiely can lead 1o
termingtion of this Agreement after thirty (30) days. If at any time after the thirty (30)day .
period commencing with receipt of the Second Notice by SELLER and the Financing Parties, the
engineering firm again certifies to HELCO that implementation of its recommendation is not
being diligently pursued, such certification shall constitute an Event of Default by SELLER.
SELLER shall bear all costs of the engincering firm’s services unless the firm's initial
recommendation is that the practices in question were in accordance with Good Engineering and
Operating Practices, in which case HELCO shall bear all costs of the engineering firm’s services.

(2)  Qualified Independent Engineers List - The Qualified Independent

Engineers List attached hereto as “Anachment H" contains the names of engineering firms which
both parties agree are fully qualified to perform the Independent Engineering Assessment under
Section 3.3D(1). At any time, except when an Independent Engineering Assessment is being
made under Section 3.3D(1), either party may remove a particular engineer from the Qualified
Independent Engineers List by giving written notice of such removal to the other party.
However. neither party may remove a name or names from the Quaiified Independent Engineers
List without approval of the other party if such removal would leave the Qualified Independent
Engineers List without any names. During January of each year, both parties shall review the
current Qualified Independent Engincers List and give notice to the other party of any proposed
additions 1o the Qualified Independent Engineers List and any intended deletions. -Intended
deletions shall be effective upon receipt of notice by the other party, provided that such deletions
do not teave the Qualified Independent Engineers List without any names. Proposed additions 1o
the Qualified Independent Engineers List shall automatically become effective thirty (30) days
afier notice is received by the other party unless written objection is made by such other parry
within said thirty (30) days. By mutual agreement between the parties, a new name or names

* may be added to the Qualified Independent Engineers List at any time.

ARTICLE IV - SUSPENSION OR REDUCTION OF DELIVERIES

41 Initiation by HELCQ

In the event that HEL.CO determines and notifies SELLER that a condition exists in the
Facility which has a material adverse physical impact on HELCO's electrical system or the
equipment of HELCO's customers and which, in HELCO's sole judgment, requires a change in
electricity deliveries by SELLER, SELLER shall immediately suspend or reduce electricity
deliveries as requested by HELCO's System Operator upon oral or written notice, as appropriate,
10 the extent required to eliminate such adverse impact. If HELCO's System Operator
determines thal an immediate danger to personnel or equipment exists, HELCQ's System
Operator may remotely separate the Facility from HELCO’s electrical system by tripping the
Facility's synchronizing breakers via the Energy Management System without prior notice.
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A. Facility Problems

If the operation of the Facility is causing or substantially contributing to an
adverse condition described in Section 4.1 due to the failure to meet the requirements of
Seetion 2.1D. 3.2B(1). (2). or (3), or Good Engineering and Operating Practices, SELLER shatl,
at its own cost, modify its electric equipment or operations to the extent necessary to promptly
resume full deliveries of electricity at the quality of electric service required. Upon SELLER's
reasonable request, HELCO will modify its electrical system to assist SELLER in resuming full
deliveries. provided that SELLER reimburses HELCO for all costs and expenses incurred by
HELCO in making such modifications.

HELCO and SELLER shall use all reasonable efforts to minimize the frequency
and duration of any such conditions end shall seek to promptly restore full deliveries of
electricity in accordance with the terms of this Agreement.

B. HELCOQ System Problem

In the event that a system emergency, safety problem, forced outage or period of
unscheduted maintenance on HELCO's electrical system which cannot reasonably be
coordinated with SELLER s period of maintenance or shutdown is the cause of an adverse
condition described in this Section 4.1, HELCO shall use all reasonable efforts to limit the
duration of any such occurrence or take other appropriate action so that full deliveries of
electricity by SELLER can be resiored as soon as practicable. If HELCO suspends or reduces
deliveries from the Facility pursuant to this Section 4.1B it shail, as soon as practicable, provide
a written statement to SELLER setting forth the reasons for such suspension or reduction
requests and the likely duration thereof.

4.2  No Obligation to Accept Energy

A. During periods in which SELLER has reduced or suspended delivenies of
electricity as requested by- HELCO or if the Facility has been separated from HELCO's electrical
system pursuant to Section 4.1 in circumstances described in Section 4.1A, HELCO shall have
no obligation to accept any energy which might otherwise have been received from the Facility
during such period, and HELCO shall have no obligation to pay for energy which otherwise
would have been available ot received from the Facility during such period, and the Facility shall
be considered unavailable during such period for purposes of calculating SELLER’s EAF or
other performance standards.

B. During periods in which SELLER has reduced or suspended deliveries of
electricity as requested by HELCO pursuant to Section 4.1, in circumstances described in
Section 4.1B. HELCO shall have no obligation to accept any energy which otherwise would have
been received from the Facility during such period. However, HELCO shall pay for energy (10
the extent accepted) in accordance with Section 5.1, and the duration of the period of separation
wil} not be counted against SELLER's EAF or EFOR or for the purpose of calculating any other
performance standard,
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ol SELLER shall be paid the Capacity Charge regardless of whether SELLER has
reduced or suspended deliveries of electricity pursuant to Section 4,1, in circumstances described
in either Section 4.1A or Section 4.1B,

4.3 Initiation by SELLER

1f SELLER suspends, or can reasonably anticipate the need to suspend or substantiaily
reduce, deliveries of electricity below the level celled for by HELCO Dispatch pursuant to
Section 3.3A for any reason other than a request by HELCO pursuam to Section 4.1B, it shall
provide immediate oral notice and subsequent written notice to HELCO as soon as practicable,
containing a reasonzbly detailed staternent of the reasons for such suspension or reduction and.
the likely duration thereof. SELLER shall use its reasonable best efforts to restore full deliveries
of electricity as soon as practicable. '

ARTICLE V - RATES FOR PURCHASE

5.1  Capacity and Energy Purchased by HELCO

Subject to the other provisions of this Agreement, HELCO shall accept and pay for
electrical energy generated by the Facility and delivered to HELCO and shall make capacity
payments to SELLER as set forth herein. Electrical energy and capacity (demand) shali be
metered in accordance with Section 3.2E and such metering shall constitute the official and legal

measurements for any payments hereunder.

Prior to the Phase 1 In-Service Date and the Phase 2 In-Service Date, HELCO will use its
reasonable best efforts to accept energy from the Facility during the testing of each of the
generation units. SELLER shall provide to HELCO a written, detailed, and comprehensive start-
up plan thirty (30) days in advance of delivering any energy 1o HELCO and shall provide written

-notice to HELCO of any changes to such start-up plan as soon as reasonably practicable, but no
less than three (3} days in advance of implementing those changes. SELLER shall use
reasonable efforts to coordinate such start-up and testing 50 as to minimize any addijtional costs
to HELCOQ by departing from economic dispaich in the operation of HELCO's electrical system.
To the extent such costs are reasonably determined 10 exceed those which would have resulied
from the testing of HELCO's own generating units of similar type and size, SELLER shall either
modify its start-up and testing plan to accommodate HELCO’s reasonable requests or reimburse
HELCO for such additional costs. Electric energy delivered to HELCO pursuant hereto shall be
considered non-firm, unscheduled energy, but must meet all of the quality standards established
in this Agreement. HELLO shall only pay Energy Charges for any such energy actually
delivered from the Facility. _

A. Energy Charge
The monthly Energy Charge shall be computed by the following formula:
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Energy Charge =  (Fuel Component + Variable
0&M Component) x (.98)

where:
Fuel Component = Fuel Component, ¢ X Facilityspece/Fuelpase

Variable O&M
Component = Variable 0&M Componenty, g X
GDPIPD¢ jayent/ GDPIPDg o5

The terms in the above formula shall have the following meanings as stated:

Fuelp,se: $4.35324/mmBtu, for Fuel defined as “#2 Diesel” (and a
higher heating value of 5,860,000 BTU per barrel).

Facilitypgiee: During the term of the Fuel Supply Agreement, the
Facility Price (stated in $/mmBtu) shall be equal to
HELCO’s total cost of delivered No. 2 fue] oil at
Keahole, including all ocean and land transportation
charges, demand charges, storage charges, and taxes,
duties and other charges as shown in HELCO's Monthly

~ Fuel Oil Adjusted Factor Filing, or if such cost categories

are not reflected in such filing, in a written statement
prepared by HELCO and certified by an officer of -
HELCO which indicates each of the foregoing cost items
for delivery of fuel in the volume réquired by a facility

. similar in size to the Facility., If soch filing is not made
on a timely basis, or is not accurate or does not represent
generally available market conditions to SELLER, or
upon the expiration or termination of the Fuel Supply
Agreement, the Facility Price shal] be the actual cost of
Fuel delivered to the Facility, including all ocean and
tand transportstion charges, demand charges, storage
charges, and taxes, duties and other charges; provided
that, upon expiration of the Fue! Supply Agreement
HELCO shall have the option of supplying the Facility
with Fue) pursuant to reasonable and mutually acceptabie
definitive terms and conditions.

GDPIPD e The meaning as described in Attachment 1.
GDPIPDy, ¢ The meaning as described in Attachment 1.
54
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The Fuel Componenty, s shall be calculated as described
in the following respective equations:-

1. When two (2} combustion turbines (CT) are in
combined cycle operation under equal dispatch
levels and the Facility is being dispatched at & level
of at least twenty-four (24) MW:

Fuel Componenty s (2 CT) in dollars =

r
Z[(4.50943x 10" xL?-6.07269x 107 x L, +
"l 551199x 107 ) x KWH]]

Where L, is the integrated fifteen (15) minute load in
kilowatts when SELLER has placed both combustion
turbines in combined cycle operation, -

KWH, is the amount of kilowatt-hours purchased by
HELCQO during the associated fifieen {15) minute period,

and P is the total number of fifteen (15) minute periods
during the Billing Period in which both combustion
turbines are in combined cycle operation..

- 2. When two (2) combustion turbines (CT) are in

combined cycle operation under equal dispatch .
levels and the Facility is being dispatched at a level
of at least sixteen (16) MW but less than tWenty-
four (24) MW

Fue! Componenty, g (2 CT) in dollars =

’ ,
- Z[(4.35571 x 10" x L} - 2.45200 x 10*x L, +

"l7.71282 % 107 ) x KWH]

Where L, is the integraied fifieen (15) minute load in
kilowatts when SELLER has placed both combusnon
turbines in combined cycle operation,

KWH, is the amount of kilowatt-hours purchased by
HELCO during the associated fifteen (15) minute period,
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and P is the total number of fifieen (13) minute periods
during the Billing Period in which both combustion
turbines are in combined cycle operation.

3. When one (1) combustion turbine (CT} is in
combined cycle operation:

Fuel Componenty g (1 CT} in dollars =

P
T {(4.97822x 10" x L'~ 267373 x 10*x L; +
=1 7.37449x 107 x KWH]]

Where L, is the integrated fifieen (15) minute load in
kilowarns when SELLER has placed such combustion
turbine in combined cycle operation,

KWH,; is the amount of kilowatt-hours purchased by
HELCO during the associated fifieen (15} minute period,

and P is the total number of fifieen (15) minute periods
during the Billing Period in which such combustion
turbine is in combined cycle operation. ‘

4. When one (1) combustion twrbine (CT) is in Simple
Cycle operation prior to the Phase 2 In-Service
Date: ' :

Fuel Componentg,s (1 CT) in dollars =

P
Z [(7.49648 x 10 x L' - 3.32621 x 10 x L, +
“I 8.56126 x 10™) x KWH))

Where L, is the integrated fifteen (15) minute load in
kilowatts when SELLER has piaced such combustion
turbine in Simple Cycle operation,

KWH; is the amount of kilowati-hours purchased by
HELCO during the associated fifteen (15) minute period,

and P is the total number of fifteen (15) minate periods

during the Billing Period in which such combustion
turbine is in Simple Cycle operation.
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5. Afier the Phase 2 In-Service Date, when only one
(1) combustion turbine (CT) is in Simple Cycle
operation:

Fuel Componenty, g (| CT)in dollars =

, B
Z [(13.0662x 10" x L} - 544047 x 10* x L, +
=l 0.107491) x KWH]

Where L, is the integrated fifteen (15) minute load in
kilowatts when SELLER has placed such combustion
turbine in Simple Cycle operation,

KWH, is the amount of kilowan-hours purchased by
HELCO during the associated fifteen (15) mitiwte period,

and P is the total number of fifteen (15) minute periods
during the Billing Period in which such combustion
turbine is in Simple Cycle operation.

6.  After the Phase 2 In-Service Date, if the Facility is
operating both combustion turbines in Simple Cycle
. 7 - operation, the Fuel Component,, ¢ equation in (5) above
shall be applied to the output of each combustion twrbine
individually. The two resultant Fuel Component
calculations shall be summed to arrive at the total Fuel
Component for the relaied Billing Period.

7.  Ifthe Facility is operating in combined cycle
operation and HELCO's System Operator has requested -
that the combustion turbines operate at unequal dispatch
levels, the Fuel Component equation in (3) above shall be
computed separately for each combustion turbine and
summed together to obtain the total Fuel Component for
the related Billing Period; provided however, L, for each
calculation shall represent the integrated fifieen (15)
minute load in kilowans for the output of the reiated
combustion turbine plus its associated steam turbine’
output.

Variable 0&M Componenty ¢

The Facility’s Variable O&M Componenty g shall
consist of:
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(i) a“Variable Component™ of $0.00092 per kWh
(1995 $); and

(ii) an “Overhaul Component™ of $103.43 per
combustion furbine operating hour (1995 $).

Variable and Overhaul Components each shall be escaialcd annually by the factor of
GDPIPDcyagent/GDPIPDy, o as described in “Attachment 1.”

In the computation of the Energy Charge, the Fuel Componentg,ge (the quantity
muliplied by the kWh purchased by HELCO in each fifieen (15) minute period in the Fuel
Component equations above). and the Variable 0&M Componenty, shall each be rounded to
six {6) places afier the decimal {e.g.. 0.123456).

A sample of the Energy Payment calculation is provided in “Attachment P.”

B. - Capacity Charge

Prior to the Phase 2 In-Service Date, the monthly Capacity Charge shall be
computed by the following formula:

Capacity Charge = Firm Capacity (kW) x Capacity Rate
+ Fixed O&M Component

On and afier the Phase 2, In-Service Date, the monthly Capacity Charge shall be
computed by the following formula:

Capacity Charge = [Firm Capacity-2,000] (kW) x Capacity Rate
* +Fixed O&M Component

The terms in the above formulas shal] have the following meanings as stated:

“Capacity Rate” - Subject to other provisions in this Section 5.1B, the monthly
Capacity Rate shall be $15.43/kW/month.

“Fixed O&M Component” - The Fixed 0&M Component shall bc $196,754.16
per month (1995 §) and shail be escalated annually by the factor of :
{GDPIPD npen’ODPIPD; . p), 23 described in “Anachment I.”

)] Calculation of the Monthly Capacity Charge.

The monthly Capacity Charge shall be based on the Firm Capacity of the
Facility as determined in accordance with Section 3.2C(22) {minus two (2) MW of capacity
during the Phase 2 Period for which there shall be no charge), regardless of the actual level of
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dispatch of the Facility; provided that._ if, &t HELCO's request, the Facility provi'des additional
capacity above the Firm Capacity, the Capacity Charge during such month shall be based on the
higher level of capacity requested by HELCO and delivered to HELCO at the Metering Point.

@) - Acccptalncc Tests.

The Capacity Charge payments under this Section 5.1B, shall begin or be -
adjusted when the Facility has completed the acceptance tests referred 10 in Section 3.2C(22) and
SELLER declares that the Facility has achieved the Phase | In-Service Dau: or Phase 2 In-
Service Date, as the case may be.

(3)  Capacity Shortfall; Corrective Period.

In the event the acceptance tests conducted in accordance with
Section 3.2C(22) demonstrate that the Facility is unable to provide a Firm Capacity of at least
fifty-seven (57) MW et the time of the Phase 2 In-Service Date, the {ollowing provisions sha!l

apply:

ta)  1f the Facility achieves a capacity level of between forty-two (42)
MW and fifty-seven (57) MW, the Phase 2 In-Service Date Deadline will be deemed to be met,
provided that SELLER shall, during the next twelve (12) months or such shorter period during
which the Facility achieves Committed Capacity, if applicable (the “Corrective Period™), use its
reasonable best efforts 1o increase the Facility's capacity level to the Committed Capacity.

(b)  During the Corrective Period, the Capacity Rate applicable for
such period shall be reduced by one (I) percentage point for each one percent (1%) that such
capacity level is below ninety percent (90%6) of the Commined Capacity. .

_ {c) If, at the end of the Corrective Period, the Facility has not achieved

* a Firm Capacity level of at least fifty-four thousand (54,000) kW, (i) the Commined Capacity
shall be reset at the Firm Capacity leve] achieved by the Facility during its most recent Capacity
Test conducted pursuant to Section 3.2C(22) and (ii) until the Firm Capacity is revised by a
subsequent Capacity Test in accordance with Attachment L, the Capacity Rate shall be reduced
by the Corrective Amount to reflect the value of the diminished capacity level; provided
however, the Firm Capacity shall not be adjusted afier the Corrective Period without HE.LCO s
prior consent, The Corrective Amount shall be calculated as follows:

Cormrective Amount (in $/kW/year)= 150 - 0.0025 X Firm Capacity (in kW)

So Iong as the Facility has achieved a capacity level of at least forty-¢ight thousand (48,000) kW,
the foregoing adjustments to the level of Committed Capacity and the Capacity Charge shall be
HELCO's sole and exclusive remedy for the Facility’s failure 1o achieve the guaranteed capacity
level. If the Facility has not achieved a capacity level of at least forty-eight thousand (48,000}
kW afier the Corrective Period, then HELCO shall be entitled to all rights and remedies provided

hereunder.
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C. Hawzii General Excise Tax E

HELCO shall not be liable for payment of the applicable Hawaii General Excise
Tax levied and assessed against SELLER as a result of this Agreement. The rates and charges in
this Anticle V shall not be adjusted by reason of any subsequent increase or reduction of the
applicable Hawaii General Excise Tax, except to the extent such tax applies to other generation
units owned by HELCO. .

D. No Payment of Emission Fees -

. HELCQ shal} not be liable for payment of the applicable air poliutant emission
fees imposed by the DoH or U.S. EPA on SELLER as a result of opcraung or having the
potential to operate the Facility.

E. No Payment of Other Taxes or Fees

HELCO shall not be liable for payment of nor reimbursement of any SELLER
payment of any new or modified tax or fee imposed by any governmental body, except to the
extent such tax applies to other generation units owned by HELCO.

ARTICLE VI - BILLING AND PAYMENT

6.1  Monthly Invoice

_As soon as practicable, but not Jater than the tenth (10th) Business Day of each Calendar
Month, HELCO shall provide SELLER with the appropriate data for SELLER 1o compute the
payment due for capacity provided and electricity delivered to HELCO in the preceding Calendar
Month as determined in accordance with this Agreement. SELLER shall compute the Capacity
Charge for the same Calendar-Month and promptly thereafter submit an invoice (“Monthly
tnvoite™ for the Capacity Charge and Energy Charge to be paid 10 SELLER for the preceding
Calendar Month. Each Monthly Invoice shall include SELLER's backup data for the
computation of the Capacity Charge and the Energy Charge. Unless and until HELCO
designates a different address, the Monthly Invoice shall be delivered to: '

Hawaii Electric Light Company, Inc.

1200 Kilauea Avenue

Hilo, Hawaii 96720-4295

Attention. Manager of Production (or such other individual as
HELCO may designate in writing)
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6.2 Pavment

As soon as practicable, but in no event later than five (5) Business Days following
HELCOQ’s receipt of the Monthly Inveice from SELLER, HELCO shall pey, in immediately
available funds, such monthly Capacity Charge and Energy Charge payments as computed in
Article V, or provide to SELLER an itemized statement of its objections to all or any portion of
such Monthly Invoice and pay any undisputed amount. If any Capacity Charge or Energy
Charge payments are made more than five (5) Business Days after HELCO's receipt of the
related Monthly Invoice, HELCO shall also include interest on such payments, which shall be
computed at a rate equal to the Prime Rate plus two (2) percentage points per annum.

6.3 Adjustments

In the event adjustments are required to correct inaccuracies in Monthly Invoices, the
party requesting adjustment shall use the method described in Section 3.2E(4), if applicable, to
determine the correct measurements, and shail recompute the amounts due during the period of
such inaccuracies. Except as noted below, the difference between the amount paid and that
recomputed for each Monthly Invoice affected shall be pzid, or repaid, with interest from the date-
that such Monthly Invoice was payable until the date that such recomputed amount is paid &t the
average daily Prime Rate at the Bank of Hawaii for the period, or objected to by the party
responsible for such puyment within thirty (30) days following its receipt of such request. All
claims for adjustments shall be waived for any deliveries of electricity made more than thirty-six
(36) months preceding the date of any such request, Adjustments to correct Monthly Invoices
resulting from escalation indices not being published at the time such Monthly Invoices were
prepared shall be paid or refunded without interest. The escalation indices initially published by
the appropriate governmentaj or industry body for the period covered by the invoice shall be the

indices applied.’

_ 64 QOther Pavments

Any amounts due from either party under this Agreement other than monthly Energy
Charges and Capacity Charges shall be paid or objected to within thirty (30) days following
receipt from either party of an itemized invoice from the other party setting forth, in reasonable
detail, the basis for such invoice. ' ,

ARTICLE VII - DEFAULT

7.1 Events of Default

A, Default by SELLER

The occurrence of any of the following events at any time during the Term of this
Agreement shall constitute an “Event of Default” by SELLER: '

(1}
oc16865+26
§6210471A




CA-IR-452

DOCKET NO. 05-0315
ATTACHMENT 1
PAGE 142 OF 261

EXHIBIT A
PAGE 71 OF 169

) By (a) fifieen (15) months after the Phase | In-Service Date Deadline or
Phase 2 In-Service Date Deadline, respectively and in each case, as extended for Force Majeure,
the Facility has not achieved the Phase | In-Service Date or Phase 2 In-Service Date,
respectively (including satisfaction of all conditions associated therewith in accordance with
Section 2.3A(3) and (4)) or (b) thinty-six {36) months afier the PUC Approval Date or fifty-four
{54) months after the PUC Submittal Date, the Facility has not achieved the Phase 2 In-Service
Date: provided. that the Events of Default referred to in this Section 7.1 A(1) once triggered shall
not be subject o Section 7.2C,

(2)  HELCO declares an Event of Default in accordance with Section 2.4A(1). -
(3) HELCO declares an Event of Default pursuant 10 Section 2.3B(1).

(4)  SELLER shall fail to pay HELCO any amount as and when due.under this
Agreement {less any amounts disputed in good faith pursuant to Article XIV) and neither
SELLER nor the Financing Parties remedy such non-payment within ten (10) days after written
demand therefor by HELCO served upon SELLER with a copy served upon the Financing
Parties.

(5)  SELLER shall fail to operate, meaintain or repair the Facility in accordance
with the terms of this Agreement such that a condition exists in the Facility which has an adverse
physical impact on HELCO’s electrical system or the equipment of HELCO's customers or
which HELCO reasonably determines presents an immediate danger to personnel or equipment,
and SELLER shal fail to initiate and diligently pursue reasonabie action 10 cure such failure
within seven (7) days after actual receipt by SELLER and the Financing Parties of demand
therefor by HELCO: provided. that in the event SELLER fails to initiate and diligently pursue
reasonable action to cure such failure within such seven (7) day period, HELCO may. after
providing writien notice to SELLER and Financing Parties, enter upon the Site, and undertake
such reasonable action on behalf of SELLER, consistent within Good Engineering and Operating
Practices. until ¢ither such adverse effect or danger is eliminated or HELCO i3 reasonably
~ satisfied that SELLER has initiated and is diligently pursuing such reasonable action; and

provided. further. that. such right, if exercised, shall be HELCO’s exclusive remedy for
SELLER's failure to act within the period required herein. SELLER shall bear or reimburse
HELCO for, as the case may be, for all reasonable, documented, out-of-pocket costs incurred by
HELCO in connection with such reasonable actions taken by HELCO on behalf of SELLER as
provided herein, and shall cooperate in good faith with HELCO in providing access to the
Facility and the Site, in the event HELCO elects 1o undertake such action as provided herein.

(6)  SELLER shall abandon the Facility prior to the Phase 2 In-Service Date or
shall fail to maintain continuous service to the extent required by this Agreement when it has the
1echnical capability 10 do so for a period of seven (7) or more consecutive days, the jast twenty-
four (24) hours of which shall be after notice by HELCO to SELLER that it is not in compliance
with this provision, unless such abandonment or failure is caused by Force Majeure or an Event
of Default by HELCO. For purposes of this Section 7.1A(6), (i) abandonment of the Facility
during the construction phase shall mean the failure by SELLER, after the PUC Approval Date,

62
ocl 606526

$ T1A (econ1)




CA-IR-452

DOCKET NO. 05-0315
ATTACHMENT 1
PAGE 143 OF 261

EXHIBIT A
- PAGE 72 OF 188

10 proceed with or prosecute in a diligent manner the planning, design, engincering, permitting,
completion (including, without limitation, purchasing, accounting, training and administration)
and start up of the Facility for a consecutive period of thirty (30) days, the last ten {10) days of
which shall be after notice from HELCO to SELLER that it is not in compliance with this
provision; and (ii) technical capability to maintain continuous service shall mean that the Facility
could be operated in a safe manner at that time in accordance with Good Engineering and
Operating Practices. .

(7)  SELLER shall be found by the professional engineering firm retained
" from the Qualified Independent Engineers List to have failed to initiate and diligently pursue
adequate action to comply with such firm’s recommendations after proper notification as
required by Section 3.3D(1). s :

{8)  SELLER shell fail to meet the performance requirements specified in -
Section 3.2D(1) or Section 3.2D(2) by more than five (5) percentage points on average in any
two (2) full consecutive Contract Years or by more than ten (10) percentage points for any one
(1) full Contract Year after the Phase 2 In-Service Date or shall fail to have the capability.of -
supplying upon request of HELCO Dispatch the Firm Capacity specified in Section 3.2D(3) by
ten percent (10%) or more for any two (2) full consecutive Contract Years unless such failure is
due to a Force Majeure event, a Catastrophic Equipment Failure, or a major outage pre-approved
by HELCO pursuant to Section 3.2B(6) as required to prevent a Catastrophic Equipment Failure.

(9)  SELLER shall fail to meet the performance requirements specified in
Section 3.2D(5} by more than three (3) Unit Trips in each of any two (2) consecutive Contract
Years, or the Facility experiences twelve (12) or more Unit Trips in any one (1) full Contract
Year after the Phase 2 In-Service Dgte.

(10) SELLER shall (a) be dissolved, be adjudicated as bankrupt, or become
subject to an order for relief under any federal bankruptcy law; (b) fail to pay, or admit in writing

" its inability to pay, its debts generally as they become due; (c) make & general assignment of
substantially all its assets for the benefit of creditors other than to the Financing Parties; (d) apply
for, seek, consent to, or acquiesce in the appointment of a receiver, custodian, trustee, examiner,

. liquidator or similar official for itself or any substantial part of its property; (e) institnte any
proceedings seeking an order for relief or to adjudicate it as bankrupt or insolvent, or seeking
dissolution, winding up, liquidation, reorganization, arrangement, adjustment or composition of
it or its debts under any law relating to bankruptcy, insolvency, reorganization or relief of -
debtors; or (f) take any action to authorize or effect any of the foregoing actions.

(11) Without the application, approval or consent of SELLER, a receiver,
trustee, examiner, liquidator or similar official shall be appointed for SELLER, or any part of its
property, or a proceeding described in Section 7.1A(10)(e) shall be instituted against SELLER
and such appointment shall continue undischarged or such proceeding shail continue
undismissed or unstayed for a period of sixty (60) consecutive days or SELLER shall fail to file
in & timely manner, an answer or other pleading denying the material allegations filed against it

in any such proceeding.
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(12)  Without the prior written consent of HELCO, SEL.LER shail transfer.
convey. lose or relinquish its right to own the Facility or to occupy the Site Lo any person. except
an entity to whom SELLER may assign this Agreement under Article XVII or Article XIX,

(13) SELLER shall fail to make all reasonable effonts to restore the Facility to
full or substantially full operating condition to the extent it is determined, after consuliation with
HELCO and the Financing Parties following settlement of any casualty ioss, to be reasonable to
do 50 and such failure continues for thirty (30) days after written demand therefor by HELCO.

(14) HELCO shall declare an event of default under the Security Documents,
which event of default shall not have been cured within the time permitted for such cure therein.

(15)  SELLER shall fail to maintain in full force and effect throughout the Term
either the Guarantee(s) or a letter of credit or bond in substitution therefor in accordance with the
provisions of Article XXI. '

(16)  The Guarantor(s) or the issuer of the letter of credit or bond provided in
substitution for the Guarantee(s) pursuant to Article XXI shall fail to pay to HELCO any amount .
as to which.it has a proper claim, as and when due under such Guarantee(s), lerter of credit or
bond, respectively. and neither the Guarantor(s), such issuer nor the Financing Parties remedy
such non-payment within forty-five (45) days after written demand therefor by HELCO served
upon the Guarantor(s) or such issuer, as appropriate, with a copy served upon the Financing
Parties.

(17} SELLER shall fail to provide 1o HELCO in accordance with Article XX
an acceptable letter of credit or bond in substitution for the Guarantee(s) within thirty (30) days
after the occurrence. with respect to the Guarantor(s), of any of the events specified in
paragraphs (10) or {11) of this Section 7.1 A as constituting an Event of Default upon the
occumence thereof with respect 10 Guarantor(s) instead of SELLER.

(18) SELLER shall fail to comply with an arbitrator's decision under Article
X1V within thirty (30) days after such decision becomes binding on the parties in accordance
with Section 14.2E or, if such decision cannot be complied with within thirty (30) days, SELLER
shall fail 10 have commenced efforts designed to comply and diligently continued such efforts
until compliance is attained,

(19) SELLER shall fail to perform a material obligation of this Agreement not
otherwise specifically referred to in this Section 7.1A, which failure has a material adverse effect
on SELLER’s delivery of capacity and energy to HELCO in accordance with the terms of this
Agreement and which failure shall continue for forty-five (45) days afier written demand by
HELCO for performance thereof. '
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B. Default by HELCO

The occurrence of any of the following at any time during the Term of this
Agreement shall constitute an “Event of Default™ by HELCO:

(1)  HELCO shall fail to pay SELLER any amount as and when due under this
Agreement (less any amounts disputed in good faith pursuant to Section 6.2 or-Article XIV) and
shal] fail to remedy such non-payment within ten (10) days afier demand therefor from SELLER.

(2) HELCO shall fail to construct, operate, maintain or repair the
Interconnection Facilities for which HELCO is responsible for under the Interconnection
Agreement, in accordance with the terms of this Agreement, such that the safety of persons or
property, the Facility, SELLER's equipment, or SELLER’s entitlement to payments hereunder
for capacity or energy is adversely affected, and shall fail to cure such failure within fourteen
(14) days afier demand therefor from SELLER.

(3)  HELCO shall abandon the Interconnection Facilities or shall discontinue
purchases of capacity and energy required under this Agreement, unless such discontinuance is
caused by reasons of Force Majeure or an Event of Default by SELLER.

{(4)  HELCO shall (a) be dissolved, be adjudicated as bankrupt, or become
subject to an order for relief under any federal bankruptcy law; (b) fail to pay, or admit in writing
its inability to pay, its debts generally as they become due; (c) make a general assignment of
substantially all its assets for the benefit of creditors, other than to the Trustee under its First:
Mortgege Indenture dated December 1, 1938, as amended; (d) apply for, seek, consent to, or
acquiesce in the appointment of a receiver, custodian, trustee, examiner, liquidator or similar
official for itself or any substantial part of its property; (e) institute any procesdings seeking an
order for relief or to adjudicate it-as bankrupt or insolvent, or seeking dissolution, winding up,
liquidation. reorganization, arrangement, adjustment or composition of it or its debts under any
law relating to bankruptcy, insolvency, reorganization, or relief of debtors or (f) take any action
to authorize or effect any of the foregoing actions.

(5)  Without the application, approval or consent of HELCO, a receiver,
trustee, examiner, liquidator or similar official shall be appointed for HELCO or any part of its
respective property, or & proceeding described in Section 7.1B(4)e) shall be instituted against
HELCO and such appointment shall continue undischarged or such proceeding shall continue
undismissed or unstayed for a period of sixty (60) consecutive days or HELCO shal] fail to file
timely an answer or other pleading denying the material allegations filed against it in any such
proceeding. ' <

(6)  HELCO shall fail to comply with an arbitrator’s decision under
Article XIV within thirty (30) days afier such decision becomes binding on the parties in
accordance with Section 14.2F or, if such decision cannot be complied with within thirty (30)
days, HEL.CO shall fail to have commenced efforts designed to comply and diligently continued
such efforts until compliance is attained.
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(7 HELCO shall fail to perform a material obligation of this Agreement not
otherwise specifically referred to in this Section 7.1B. which failure shall have 8 material adverse
effect on its ability to accept and pay-for. or SELLER s ability to deliver, capacity and energy in
accordance with the terms of this Agreement and which failure shall continue for forty-five (45)
days afier written demand by SELLER for performance thereof.

C. Right to Cure Default

(1) Cure Period - An Event of Default shall not be declared or deemed to exist
if the defaulting party cures such Event of Default within forty-five (45) days of receipt of notice
from the non-defaulting party or. if a cure may not be effected within such forty-five (45) day
period, the defauliing party commences its reasonable best efforts to cure such Event of Default
during such period and diligently pursues such efforts to completion. This provision shall not
apply to an Event of Default under Sections 7.1A(1),(8).(9), (10), (11) or (18) or Sections 7.1B
(4). (5) or (6).

(2)  Effect of Cure on Event of Default - If an Event of Default occurs (or if
conditions exist which would permit HELCQ or SELLER to declare an Event of Default) and if
such Event of Default (or the conditions which would permit HELCO or SELLER to declare an
Event of Default) is cured prior to any invocation of remedies therefor, remedies (other than the
payment of damages associated with such Event of Default) for such Event of Default shall not
thereafter be invoked.

7.2 Rights and Obligations of the Parties Upon Defaulit
A. Notice of Default

Upon the occurrence of an Event of Default specified in Section 7.1, the non-
defaulting party shall deliver to the defaulting party {with a copy 10 the Financing Parties and/or
the callateral agent designated therefor) a written notice which (i) declares that an Event of
Defauit has occurred under Section 7.1 of this Agreement; and (ii) identifies the specific
provision or provisions of such Section under which such Event of Default shall have occurred.

B. Right to Terminate

‘ If an Event of Default under Section 7.1 shalt have occurred and not been cured
within the cure periods provided in Section 7.1C, or, as to Events of Default under
Sections 7.1A(8) or (9) pursuant to the remedial provisions described therein, or such other cure
periods pravided under the Financing Documents to which HELCO is a party, as applicable, the
nen-defaulting party shall have the right to terminate this Agreement by delivering a written.
notice of termination which shall be effective thirty (30) days from the date such notice is
delivered: provided, that if such notice of termination is not given within thirty (30) days of the
date such right to terminate is triggered, such termination shall not be effective.
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C. Right to Demand Independent Engineering Assessment and Modification

(1) If an Event of Default described in Section 7.1 A(8) or (9) occurs, HELCO
shall. prior 1o exercising its rights under Section 7.2A or Section 7.2B on the basis thereof, give
written notice to SELLER that it will obtain an Independent Engineering Assessment concemning
the failure to meet the specified warranied levels. Within thirty (30) days after receipt by -
SELLER of such notice, a president, vice president, or other authorized delegate of HELCO and
SELLER. both having full authority to settle the matier, shall personally meet in Hawaii and
attempt in good faith to make the determination described in Section 7.2C(2). If these officials
reach agreement on a determination, the provisions of 7,2C(3) and (4) shall apply thereto. Hf no
meeting takes place within thirty (30) days of SELLER's receipt of the aforesaid written notice,
or if agreement between these officials is not reached within forty-five (45) days of SELLER s
receipt of such notice, HELCO may at any lime thereafier require that an [ndependent
Engineering Assessment be conducted in accordance with Section 3.3D except that in every
instance all costs of such Independent Engineering Assessment shall be borne by SELLER.

(2)  The representatives of the parties or the Qualified Independent Engineer
based on the Independent Engineering Assessment, as applicable, shall determine whether there
are commercially reasonable changes in the Facility, or in the manner in which SELLER
operates the Facility, which (i) could be implemented within two hundred and seventy (270) days
{or such other 1ime period which HELCO and SELLER mutually agree upon) after the Quaiified
Independent Engineer’s or the representatives’ decision, and (ii) could reasonably be expected 10
result in future operation of the Facility in each Contract Year at the following levels:

(a)  An EAF not less than ninety percent {90%) computed in
accordance with Section 3.2D(1);

(v)  An EFOR not to exceed four percent {4%) computed in accordance
with Section 3.2D(2);

() The Facility shall have the capability, within Good Engineering
and Operating Practices and within the design limitations of the Facility equipment, of producing
not less than ninety percent (90%) of the Firm Capacity; or

(d)  No more than six (6) Unit Trips in any Contract Year.

(3)  if the representatives of the parties or the Qualified Independent Engineer
based on the Independent Engineering Assessment, as applicable, determine that there are no
commercially reasonable changes meeting the requirements of paregraph (2) above, HELCO
may thereafier declare an Event of Defauit on the basis of the {ailure described in
Section 7.1A(8) or (9) which preceded HELCO's request for an Independent Engineering
Assessment. g . : T

‘ _(4) Ifthe ‘rcpr:scmatives of the parties or the Qualified Independent Engineer
based on the independent Engineering Assessment, as applicable, determine that there are
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commercially reasonable changes meeting the requirements of paragraph (2) abave, HELCO
may not declare an Event of Default on the basis of the failure described in Section 7.1A(8) or
(9) which preceded HELCO's request for an Independent Engineering Assessment unless
SELLER either (i} fails 1o diligently carry aut such recommended changes as determined in
accordance with the procedures and requirements set forth in Section 3.3D or (it} implements
such changes but the Facility nevertheless does not meet the standards of Section 7.2C(2) in the
first full Contract Year after such changes are implemented; provided that, if such right to declare
an Event of Default is not exercised within three (3) months aﬁer such ﬁrst full Contract Year,
HELCO shall be deemed to have waived such right,

{5)  The remedies provided in this Section 7.2C shall be HELCO's sole and
exclusive remedy pending the determinations set forth herein and, if applicable, implementation
of changes to the Facility as prescribed herein,

D. Other Rights Upon Default

Upon the occurrence of an Event of Default by either party, the non-defaulting
party, subject to the rights described in Sections 7.1C, 7.2B, 7.2C and Article XIV of this
Agreement, may exercise, al its election, any rights and claim and obtain any remedies it may
have at law or in equity, including, but not limited to, compensation for monetary darnages.
injunctive relief and specific performance.

ARTICLE VIII - LIQUIDATED DAMAGES FOR FAILURE
TO ATTAIN WARRANTED PERFORMANCE; BONUSES

Recognizing that HELCQ must provide the ultimate service to its customers and that the
capacity and energy produced by the Facility is needed to meet the requirements of HELCO's
customers, and in order 10 avoid the difficulties of proof in connection with the damages HELCO
would incur in the event of a failure of the Facility to mest the performance standards herein. the
parties agree that the foliowing Liquidated Damages for failure by SELLER to attain warranted
perfornance (1} constitute a reasonable and good faith pre-estimate of the anticipated or actual
loss or damage which would be incurred by HELCO as a result of such failure, (2) are not
intended as a penalry, (3) may be invoked by HELCOQ to ensure that the Facility meets the
performance standards established under this Agreement and (4) constitute HELCO's solc and
exclusive remedy, except as otherwise specifically provided in Article VII.

8.) Liquidsted Damages
A.  Eguivalent Availability Factor

For each one-tenth (1/10) of a percentage point that the Equivalent Availability Factor falls
below the guaranteed tevel specified in Section 3.2D(1) on average for the current Contract Year
and previous Contract Year (minimurm twenty-four (24) month continuous period is to be used)
down 1o ten (10) percentage points below such guaranteed level, SELLER shall pay to HELCO
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Liquidated Damages in the amoury set forth in the following table (on & progressive basis) upon
proper demand at the end of the current Contract Year in accordance with Section 8.2.

Amount Below Guaranteed Level

0% - 4.9% $ 7,500(1998 $) per0.1%
5.0%-9.9% $10,000 (1998 §) per next 0.1% and thercafter until 10.0% -

For each one-tenth (1/10) of a percentage point that the Equivalent Availability Factor of the
Facility falls ten (10} percentage points or more below the guaranteed level specified in
Section 3.2D(1) on average for the current Contract Year and previous Contract Year (minimurs
twenty-four (24) month continuous period is to be used) down to fifteen (15) percentage points
below such guaranteed level, SELLER shall deposit in the Maintenance Account Twelve
Thousand Dollars (§12,000) (1998 $) in accordance with Section 8.3,

B. Equivelent Forced Outage Rate

For each one-tenth (1/10th) of a percentage point that the EFOR exceeds the
guaranteed level in Section 3.2D(2) on average for the current Contract Year and the previous
Contract Year (minimum twenty-four (24) month continuous period is to be used) up to ten
percent (10%} above such guaranteed level, SELLER shall pay HELCO Liquidated Damages in
the amount set forth in the following table {on a progressive basis) upon proper demand at the
end of the current Contract Year, in accordance with Section 8.2,

Amount Above Guaranteed Level
0% - 4.9% $3,000 (1998 5) per 0.1%
5.0%-9.9% 34,000 (1598 $) per next 0.1% and thereafter unti} 10.0%

For each one-tenth (1/10) of a percentage point that EFOR exceeds by ten (10) percentage points
or more the guaranteed level specified in Section 3.2D(1) on average for the current Contract
Year and previous Contract Year {(minimum twenty-four (24) month continuous period is to be
used) up to fifieen (15) percentage points above such guaranteed level, SELLER shall deposit in
the Maintenance Account Five Thousand Dollars ($5,000) (1998 8) in accordance with Section

8.3,

C. Ramp Derating Penalty

The parties acknowledge and agree that it is essential that the Facility has the
capability 10 ramp both vpwards and downwards at the ramp rates specified in Section 3.2C(25).
In the event the Facility cannot achieve these ramp rates in accordance with Section 3.3A(2).
SELLER shall pay Liquidated Damages for the ramp derating in the month foilowing the
derating in accordance with the following formula as illustrated in “Attachment K™

© $0.01981/kWh X Ramp Derating (kWh)
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This Liquidated Damage computation shall apply to the total period in which the
derating persists; provided that, SELLER’s liability under this Section 8.1C shall be subject 1o
the limits set forth in Section 3.3A(2).

D. Excessive Unit Trips

For each Unit Trip in excess of the limit set forth in Section 3.2D(5) on average
for the current Contract Year and the previous Contract Year (minimum twenty-four {24} month
continuous period is to be used), SELLER shall pay HELCO Liquidated Damages in the amount
set forth in the following table {on a progressive basis) upon proper demand at the end of the
current Contract Year, in accordance with Section 8.2:

Excessive Unit Trips

1 - 3 unit trips $5,000 per trip
4 - 7 unit trips $£7,500 per next trip
8 or more unit trips $10,000 per next trip

8.2 Payment of Liquidated Damages

SELLER shall pay the aggregate amount of Liquidated Damages for each Contract Year
within thirty (30) days after such Contract Year; provided that, at SELLERs option, SELLER
may pay such amount in one-twelfth (1/12) increments per Calendar Month during the following
Contract Year. along with a camrying charge on the balance of such amount computed at the
Prime Rate plus three percent (3%) per annum. In the event SELLER fils to pay HELCO
undisputed amounts of Liquidated Damages due under this Section 8.2 within thirty (30) days of
receipt of HELCO's wrinen demand, HELCO shall be entitled 1o seeck payment under the
Guarantee(s), or any replacement security provided in accordance with Article X1, and, to the
extent SELLER’s obligations to pay undisputed Liquidated Damages are not fulfilled thereafter,
HELCO may offset such undisputed amounts due against payments it is otherwise obligated to
make under this Agreement.

8.3 Maintenance Account.

SELLER shal] establish an escrow account (the “Maintenance Account™) to be held by a
Financing Party or other entity approved by the Financing Parties. SELLER shall deposit
monies in the Maintenance Account in accordance with Sections 3.3A(2), 8.1 and this
Section 8.3. The aggregate amount, if any, required pursuant to Sections 3.3A(2) and 8.1 for
each Contract Year, shall deposited by SELLER into the Maintenance Account within thirty (30)
days afier such Contract Year. Notwithstanding anything to the contrary in Section 8.1 or in this
Section 8.3, the amount held in the Maintenance Account shall not exceed Four Million Dollars
{$4,000,000) (1998 §) at any time and SELLER shall not be required to deposit any monies to
the Maintenance Account to the extent such deposit shall cause the amount held therein 1o
exceed Four Million Dollars ($4.000,000) (1998 $).
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Amounts held in the Maintenance Account shall be dedicated solely to fund maintenance.
modification or repairs to the Facility on an expedited basis which are reasonably necessary to
bring CAF or EFOR within gearanteed levels, 10 cure any problems giving rise 1o a ramp
‘derating pursuant to Section 3.3A(2) or to otherwise enhance the Facility’s ability 1o meet the
performance standards in Section 3.2D of this Agreement; provided, however, SELLER shall be
entitied to withdraw all amounts held therein upon the earlier of (i) once the EAF and EFOR’
levels are brought within such guaranteed levels for a period of two (2) consecutive years and
any problems giving rise 1o a ramp derating are cured, or (ii) termination of this Agreement.
Amounts held in the Mainlenarice Account shall be invested pursuant to SELLER’s instructions.

SELLER shali be entitied to draw agaiﬁst the Maintenance Account upon presentation of
an officer’s centificate, signed by the president, vice-president, or other authorized delegate of
SELLER, stating:

(a) the amount required 1o be disbursed;
{b)  the person 1o which the disbursement is 1o be paid; and

(c) either (i) that the disbursement is to fund maintenance, modification or repairs to
the Facility reasonably necessary to bring EAF or EFOR, as the case may be, within guaranteed
levels, to cure problems giving rise to a ramp derating or to otherwise enhance the Facility's
ghility 10 meet in the performance standards in Section 3.2D of this Agreement and that no
- portion of the amount then being requested to be disbursed has been set forth in any previous
. certificate requesting disbursement; (ii) that the EAF or EFOR level, as the case may be, has

been within guaranteed Jevels for a period of two (2) consecutive years and that any problems
giving rise to a ramp derating have been cured; or (iii) that this Agreement has been terminated.

Upon receipt of such cenificate, the Finhncing Party or other entity holding the Mm'ntcnance
Account shall disburse the amount set forth in (a) above to SELLER.

g4 Adjustments

All of the dollar values noted in Sections 8.1A, 8.1B and 8.3 will be adjusted each
Contract Year in accordance with “Attachment L."

ARTICLE IX - HELCO'S INSPECTION OF FACILITY OPERATION AND
USE OF FACILITY SITE; OPTION FOR SITE REPRESENTATIVE

9.1  Inspection of Faciiig QOperation

SELLER shall permit HELCO, its employees and agents (including but not limited to
affiliates and contractors and their employees) to enter upon and inspect the Facility and
SELLER's construction, operation and maintenance thereof from time to time, upon reasonable

prior notice, provided that such inspections shall not interfere with SELLER's operation of the
Facility and do not occur more than four (4) times per year; provided further that 1o the extent
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there exists a major operating problem with the Facility, HELCO shall be permitted to enter upon
and inspect the Favility without regard 1o the four (4) times per year limitation. HELCO shall
also be entitled to conduct non-intrusive site visits to the Facility personnei at the Site; provided
that such visits shall not occur more than once a month.

If HELCO observes a condition during such inspections which it has reasonable cause to
believe meay have an adverse impact on SELLER s ability to fulfill its obligations under this '
Agreement, HELCO may make a written request for and SELLER shall provide a written report
on such condition within thirty (30} days. HELCOQ's inspection of SELLER's equipment or
operation shall not be construed as endorsing the design thereof nor as any warranty of the safety
or reliability of said equipment or operation nor as a waiver of any right by HELCO.

9.2  Entry for Work On Site

SELLER shall permit HELCO, its employees and agents (including but not limited to
affiliates and contractors and their employees) to enter upon the Site, with such prior notice as is
reasonable under the circumstances, to take such action as may be necessary in the reasonable
opinion of HELCO to: (A) maintain, inspect, read and test meters and other HELCO equipment
pursuant to Section 3.2E, (B) to interconnect, interrupt, monitor or measure electrical generation -
produced at the Facility in accordance with the terms of this Agrezment, and {C) to exercise any
other rights HELCO may have under this Agreement.

9.3 Provision of Site Space

SELLER shall provide without charge suitable space on the Site for all HELCO
equipment to be piaced on the Site under this Agreement. Suitable space as used herein means
space appropriate for the intended use with adequate electric power, air conditioning,
tefecommunication wiring, security, and other necessary building services. In addition, SELLER
shall provide a means for reasonable access by HELCO to the Site, also without charge to
HELCO. If HELCO exercises its rights to have a Site. Rep under Section 9.5, SELLER will
provide suitable office space at the Site for such Site Rep.

"84  No Ownership Interest

Neither SELLER nor any Financing Party shall acquire any ownership interest or security
interest in or lien or mortgage on any equipment installed, owned, and maintained at the Site by
HELCQ pursuant to this Agreement, and HELCO shall have a reasonable time after termination
of this Agreement in which to remove such equipment.

9.5 HELCO Site Representative Option

If HELCO reasonably believes, based on its review of the Facility's operating records and
the Facility's actual failure 1o perform in accordance with the terms of this Agreement over a six
(6) month period, that the Facility is not being operated in accordance with this Agreement,
HELCO may, following ten (10} days' wrinen notice to SELLER thereof, have a Site
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Represeniative ("Site Rep™) observe Facility operations continuously for a period of up ta thirty
(30) days. During this period, the Site Rep shall have access at all reasonable times to any and
all operational areas of the Facility. SELLER shall comply with any reasonable request of the
Site Rep for information conceming the operation (including fueling) and maintenance of the
Facility. The Site Rep shall not adversely impact SELLER's operations and shall comply with
SELLER s safety and related standards and conditions. HELCO shall be liable for any negligent
actians or willful misconduct of the Site Rep that results in any injury or damage to any person
(including the Site Rep), real property or personal property at or immediately adjacent 10 the Site,
or adversely impacis SELLER's ability to operate the Facility.

ARTICLE X - AUDIT RIGHTS

10.1 Rights of HELCO

HELCO shall have the right throughout the Term and for a period of three (3) years
following the end of the Term, as extended, upon reasonable prior notice, to audit the books and
records of SELLER to the limited extent necessary to verify the basis for any claim by SELLER
for payments from HELCO. HELCO shall not have the right to audit other financial records of
SELLER. SELLER shall make such records available at its offices in Hawaii during normal
‘business hours. HELCO shall pay SELLER 's reasonable costs for such audits, including

allocated overhead.

10.2 Rights of SELLER

SELLER shall have the right throughout the Term and for a period of three (3) years
following the end of the Term, as extended, upon reasonable prior notice, to audit the books and
records of HELCO to the limited extent necessary to verify the basis for charges invoiced by
HELCO to SELLER under this Agreement. SELLER shall not have the right to audit other
financial records of HELCO. HELCO shall make such information available during normal
business hours at its offices in Hawaii. SELLER shall pay HELCO’s reasonable costs for such

audits, including allocated overhead.

ARTICLE XI - INDEMNIFICATION ) .

11.1  Indemnification of HELCO

A. SELLER shall indemnify, defend, and hold harmless HELCO, its successors,
permitted assigns, affiliates, controlling persons, directors, officers, empioyees, servants and
agents, including but not limited to contractors and their employees (collectively referred to as an
“Indemnified HELCO Party™), from and against any and all third party claims, demands,
obligations, liabilities (including, without limitation, liabilities arising out of the doctrine of strict
liability), losses, damages, penalties, fines, actions, suits, judgments, costs, expenses and
disbursements (including without limitation, reasonable attorneys' fees and expenses) and
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proceedings of any nature whatsoever for personal injury or death or damage to property.,
whether or not well founded, meritorious or unmeritorious, demanded., asserted or claimed
against, imposed on, or incurred by an Indemnified HELCO Party in any way relating to or
arising out of the performance by SELLER or its agents or subcontractors of this Agreement,
except (o the extent that any of the foregoing is anributable to the negligence or intentionat action
of an Indemnified HELCO Pany or a failure of HELCO 1o comply with Section 3.1B.

B. Any fines or other penalties incurred by an Indemnified SELLER Party (as
defined in Section 11.2A) for noncompliance by SELLER or an Indemnified SELLER Party with
laws, rules, regulations, orders or other governmental actions referred to in Section 3.21 shall not
be reimbursed by HEL.CQ but shall be the sole respensibility of SELLER. SELLER shall
indemnify, defend and hold harmless each Indemnified HELCO Panty from and against any and
all liabilities. damages, losses, penaities, clairns, demands, suits, costs, expenses, disbursements
(including anorney’s fees) and proceedings of any nature whaisoever suffered or incurred
because of the failure of SELLER to comply with any of the laws, rules, regulations, orders or
other povernmental actions referred to in Section 3.21.

C. If SELLER shall obtain knowledge of any clzim indemnified against under
Section 11.1A or otherwise under this Agreement, SELLER shall give prompt notice thereof 1o
HELCO. and if HELCO shall obtain any such knowledge, HELCO shall give prompt notice
thereof to SELLER. .

D. In case any action. suit or proceeding shall be brought against an Indemnified
HELCQ Party, HELCO shall notify SELLER of the commencement thereof and, provided that it
has acknowledged in writing to HELCOQ its obligation to an Indemnified HELCO Party under
this Anticle XI. SELLER shall be entitled, at its own expense, acting through counsel acceptable
to HELCO. 1o participate in and, to the extent that SELLER desires, 10 assumne and control the
defense thereof; provided, however. that SELLER shall not be entitled to assume and control the
defense of any such action, suit or proceeding if and 1o the extent that, in the opinion of HELCO,
such action. suit or proceeding involves the potential imposition of criminal fiability on an
Indemnified HELCO Party or a conflict of interest between an Indemnified HELCO Party and
SELLER. HELCO shall be entitled, at its own expense, acting through counsel acceptable to
SELLER to participaie in any action, suit or proceeding, the defense of which has been assumed
by SELLER. HELCQ shall supply SELLER with such information and documenis requested by
SELLER as are necessary or advisable for SELLER to possess in connection with its
participation in any ection, suit or proceeding to the extent permitted by this Section 11.1D. An
Indemnified HELCO Party shall not enter into any settiement or other compromise with respect
1o any claim without the prior written consent of SELLER, which consent sha!l not be
unreasonably withheld or delayed.

E. Lipon paymcm of any claim by SELLER pursuant to Section I1.1D or other
similar indemnity provisions contained herein to or on behaif of HELCO, SELLER, without any .
further action, shall be subrogated 10 any and al! claims that an Indemnified HELCO Party may
have relating thereto, and HELCO shall cooperate with SELLER and give such further
assurances as are necessary or advisable to enable SELLER vigorously to pursue such claims.
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11.2 Indemnification of SELLER

_ A.  HELCO shall indemnify, defend, and hold harmless SELLER, its successors,

permitied assigns, affiliates, controlling persons, directors, officers, employees, servants and
agents, including but not limited to contractors and their employees (collectively referred 10 as an
“Indemnified SELLER Party™), from and against any and all third party claims, demands,
obligations, liabilities (including, without limitation, liabilities erising out of the doctrine of strict
liability). losses. damages, penalties, fines, actions, suits, judgments, costs, expenses and
disbursements (including reasonable attorneys’ fees and expenses) and proceedings of any nature
whatsoever for personal injury or death or damage to property, whether or not well founded,
meritorious or unmeritorious, demanded, asserted or claimed against, imposed upon, or incurred
by an Indemnified SELLER Party in any way relating to or arising out of the performanceby .
HELCO of i1s obligations under this Agreement, except to the extent that any of the foregoing is
attributable to the negligence or intentional action of an Indemnified SELLER Party or a failure
of SELLER to comply with Section 3.1B.

B. If HELCO shall obtein knowledge of any claim indemnified against under
Section 11.2A or otherwise under this Agreement, HELCO shall give prompt notice thereof to
SELLER, and if SELLER shall obtain any such knowledge, SELLER shall give prompt notice
thereof 10 HELCO.

C. In case any action, suit or proceeding shall be brought against an Indemnified
SELLER Party, SELLER shall notify HEL.CO of the commencement thereof and, provided that
it has acknowledged in writing to SELLER its obligation to an Indemnified SELLER Party under
this Article X1 HELCO shall be entitled, at jts own expense, acting through counse! acceptable
to SELLER, to participate in and, to the extent that HELCO desires, to assume and control the
defense thereof; provided, however, that HELCO shall not be entitled to assume and control the
defense of any such action, suit or proceeding if and to the extent that, in the opinion of
SELLER, such action, suit or proceeding involves the potential imposition of criminal liability
on an Indemnified SELLER Party or a conflict of interest between an Indemnified SELLER
Party and HELCO. SELLER shall be entitled, at its own expense, acting through counsel
acceptable to HELCO, to panticipate in any action, suit or proceeding the defense of which has
been assumed by HELCC. An Indemnified SELLER Party shall supply HELCO with such
information and documents requested by HELCO as are necessary or advisable for HELCO to
possess in connection with its participation in any action, suit or proceeding, to the extent
permitted by this Section 11.2C. An Indemnified SELLER Panty shall not enter into any
sertlement or other compromise with respect to any claim without the prior written consent of
HELCO, which consent shall not be unreasonably withheld or delayed.

D. Upon payment of any claim by HELCO pursuant to Section 11.2C or other _
similar indemnity provisions contained herein 1o or on behaif of SELLER, HELCO, without any
further action, shali be subrogated to any and all claims that an Indemnified SELLER Party may
have relating thereto, and SELLER shall cooperate with HELCO and give such further '
assurances as are necessary or advisable to enabie HELCO vigorously 1o pursue such claims.
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ARTICLE XII - CONSEQUENTIAL DAMAGES

Neither SELLER nor HELCO shall be liabie 10 the other party for any indirect,
consequential. ix_nciden;al. punitive or exemplary damages.

ARTICLE XIII - INSURANCE

13.1 Required Coverage

SELLER shall, at its own expense, acquire and maintain, or cause to be maintained,
commencing with the start of construction, as applicable, and continuing throughout the Term, as
applicable, the minimum insurance coverage set forth in “Attachment J,” which SELLER and/or
the Financing Parties reasonably determing, afier consultation with HELCO, to be necessary
during construction and operation of the Facility, as long as such coverage is available to
SELLER on commercially reasonable terms.

13.2 Additional Insureds

The insurance policies specified in Sections (b), (¢), (d), (¢) and (g) (if applicable) of
~Attachment I” shall include HELCO as an additional insured, as its interest may appear, with
respect to any and all third party bodily injury and/or property damage claims arising from
SELLER’s performance of this Agreement and, to the' extent perminted by such insurers after
reasonable efforts of SELLER to ebtain such notice, shall require at least thirty (30) days written
notice 1o HELCO prior to cancellation of, or material modification to such policy and ten (10)
days written notice to HELCQ of cancellation due to failure by SELLER to pay such premium,
HELCO acknowledges that Financing Parties shall be entitled to receive and distribute any &nd
ail loss proceeds as stipulated by any Financing Documents related 10 any policy described in |
this Article XI1I and Antachment J.

13.3  Evidence of Policies Provided 1o HELCO

Evidence of insurance for the coverage specified in this Article XI{I shall be provided 1o
HELCO within thirty (30) days after SELLER has obtained a copy of the related policies or by
* the date specified in Section 2.3A, whichever is later. During the Term, SELLER, upon
HELCO's reasonable request, shall make available to HELCO for its inspection at SELLER's
designated location, certified copies of the insurance policies described in this Article X111

134 Deductibles

HELCO acknowledges that any policy required herein may contain reasonable
deductibles or self-insured retentions, the amounts of which are solely within the discretion of
SELLER and/or the Financing Parties. '
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ARTICLE XIV - DISPUTE RESOLUTION

14.1  Good Faith Negotiations

Before any dispute under this Agreement is subjected to the provisions of Section 14.2 or
any litigation, the presidents, vice presidents, or authorized delegates from both SELLER and
HELCO, each having full authority to settle the dispute, shall personally meet in Hawaii and
anempt in good faith to resolve the dispute.

14.2 Dispute Resolution Procedures

If the partics are unabie to resolve any dispute under this Agreement under the procedures
of Section 14,1, such dispute shall be resolved in Hawaii by binding arbitration in accordance
with the requirements of this Section 14.2; provided that, this agreement to arbitrate shall be
specifically enforceable and this Article XIV shall not preclude either party from pursuing its
equitable remedies, including without limitation, seeking injunctive relief.

A, Initiation of Arbitration

Subject to Section 14.1, either party shall give to the other written notice in
sufficient detail of the existence and nature of any dispute proposed to be arbitrated under this
Section 14.2 and the remedy sought as well as a detailed statement of its contentions of law and
fact, Such notice shall be made within a reasonable time after the dispute in question arose, and
in no event shall such notice be made after the date when institution of legal or equitable
proceedings based on such dispute would be barred by the applicable statute of limitations but
for this Anicle XTV. Such notice will be signed by the president of the party issuing the notice
and be delivered to the president of the other party. The other party shall file an answering
statement within twenty (20) days of receipt of the notice. Afier the answering statement is filed,
the parties shall diligently negotiate in good faith for a period of sixty (60) days.

B. Appointment of Arbitrator

If the dispute is not resolved through the negotiations required by Section 14.2A,
the parties shall attempt to agree on a person with special knowledge and expertise with respect
10 the design, construction and operation of electric generating facilities to serve as an arbitrator
panel of one. 1If the parties cannot agree on an arbitrator within twenty (20) days after the
negotiation period required by Section 14.2A, each party shall within five (5) days, appoint one
person to serve as an arbitrator and the two arbitrators thus appointed shall select a third
arbitrator to serve as chairman of the panel of arbitrators; and such three arbitrstors shali
determine all maners by majority vote; provided, however, if the two arbitrators appointed by the
parties are unable to agree upon the appointment of the third arbitrator within twenty (20) days
afier their appointment, both shall give written notice of such failure to agree 10 the parties and, if
the parties fail 10 agree upon the selection of such third arbitrator within twenty (20) days
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thereafter. then either of the parties upon written notice to the other may require such
appointment from and pursuant 1o the rules for commercial arbitration of the American
Arbitration Assaciation. In selecting arbitrators under this Section 14.2B, the parties shall pive
preference 1o qualified Hawaiian domiciliaries.

Each arbitrator appointed pursuant to this Section 14.2B shall swear to conduct

such arbitration in accordance with the 1erms of this Section 14.2, the Jaws of the Stare of

. Hawaii, and the Code of Ethics of the American Arbitration Association. Each arbitrator who
would be disqualified for any reason that would disqualify & judge under the Code of Judicial
Conduct shall immediatety resign or be withdrawn as an arbitrator. The arbitration panel may
choose legal counsel to advise it on the remedies it may grant, procedures and such other legal
issues as the panel deems appropriate. Copies of the notice, the statement of contentions of law -
and fact, the answering statement and this Agreement shall promptly be furnished by the
initiating party to the arbitrator(s) selected.

C, Arbitration Procedures

(1) The parties shall have one hundred and twenty (120) days from the date of
the formation of the arbitration panel to perform discovery and present evidence and argument 1o
the arbitrators. During this period, the arbitrators shall be available to receive and consider all
such evidence as is relevant, within reasonable limits due to the restricted time period, and to
hear as much argument as is feasible, giving a fair allocation of time 1o each party to the
arbitration. This period may be extended for sufficient cause by the arbitration panel or by
agreement of the parties. The arbitration panel shall have the general powers of a court and may
proceed in accordance with established rules of evidence and procedure, liberally construed 10
promote justice and expeditious resolution of the dispute. The arbitration panel shall have
complete discretion over the mode and order of discovery, presentment of evidence, and the
conduct of the hearing. The arbitrators shall not consider any evidence or argument not '
presented during such period. To the extent ot in conflict with the procedures set forth in
Section 14.2, such arbitration shall be held in accordance with Hawaii Revised Statutes,
Chapter 658, and the prevailing rules of the American Arbitration Association for commercial
arbitration.

{2)  The arbitrators shall use ali reasonable means to expedite discovery and to
sanction non-compliance with reasonabie discovery requests or any discovery order. SELLER
and HELCQ, as the case may be, shall require and warrant that each of their officers, directors,
ggents, employees, representatives, contractors, partners, general partners, limited partners, and
all entities that are the direct or indirect parents or subsidianies of or an entity affiliated or related
by ownership, in whole or part, with or to SELLER or HELCO, as the case may be. its partners,
general partners. or limited pariners, submit to the jurisdiction of any arbitration panel appointed
pursuant to Article XIV and shall respond to all reasonable discovery requests without
challenging or objecting to the jurisdiction of such arbitration panel, the location of the
arbitration, or other grounds related in any way to separateness of entities, a lack of privity with
HELCOQ, or their lack of status as a party (o this Agreement or such arbitration. All documents =
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and deponents made available in response to reasonable discovery requests shall be made
available in Hilo, Hawaii.

{3)  Atthe conclusion of such one hundred and twenty (120) day period, as
extended pursuant to Section 14.2C(1), the arbiwrators shall have thirty (30) days to reach a
determination and to give a written decision to the parties, stating their findings of fact,
conclusions of Jaw and final order.

(4)  Pending resolution of disputes pursuant to this Article XTV, which

disputes relate to or impact SELLER's construction schedule for the Facility, all applicable
deadlines and cure periods under this Agreement shall be extended on a day-for-day basis,

D. Arbitrator Limitations

 The arbitrators shall have authority to interpret and apply the terms and conditions
of this Agreement and to order any remedy allowed by this Agreement, but may not change eny
term or condition of this Agreement, deprive either party of 2 remedy expressly provided
hereunder, or provide any right or remedy that has been excluded hereunder.

E. Decision Binding on the Parties

The decision of the arbitrators shall be binding on the parties at such time as the
decision is confirmed by order of a court of competent jurisdiction pursuant to Chapter 658,
Hawaii Revised Statutes.

F. Cost of Arbitration

The grbitrators in rendering their decision shall also state which party prevailed
over the other party, or that neither party prevailed over the other. The costs of arbitration
{including the attorney fees and costs of the panies and legal counsel appoimed pursnant to
Section 14.2B) will be borne by the party which is not the prevailing party, In the event neither
party prevails, the panies shal) each pay fifty percem (50%) of the cost of the arbitration,
arbitrator/chair of the panel, and any legal counsel appointed pursuant to Section 14.2B. Also, in
the event neither party prevails, the parties each shall bear their own costs, inciuding attorney
fees, and those of the arbitrator they appointed to the pane] of three arbitrators.. .

ARTICLE XV - FORCE MAJEURE

15,1 Definition

Force Majeure shall mean any storm, haii, flood, lightning, earthquake, tsunami, volcanic
cruption, or cther natura) disaster, fire and/or explosion, civil disturbance, labor disputes or
strikes, act of a public enemy, sabotage, war, national emergency or riot, action, inaction, or
restraint by any court or public authority (including denial or failure to grant required permits,
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licenses, or other authorizations despite timely efforts to obtain same), inability to obtain
required fuel or water for the Facility on reasonable terms despite reasonable efforts to do so. and
changes in applicable United States, Hawaii, or local environmental, permitting, zoning, land
use, or labor laws, regulations, or ordinances from those in effect on the Execution Date,
Catastrophic Equipment Failure, mechanica! or equipment breakdown caused by any of the
foregoing Force Majeure events, or any other cause beyond the reasonable contro) of the party
relying on such cause to excuse its performance hereunder to the extent to which such party
cannot remedy the problem by exercise of due diligence, including, but not limited to, the
expenditure of all reasonable sums of money. For purposes of this Section 15.1, Force Majeure
shall include delays in the issuance of SELLER's permits, including without limitation, the PSD
Permit, beyond the issuance date set forth on Attachment Q, except to the extent such delay
bcyond the expected issuance date is the result of SELLER's fault or negligence.

Nowwithstanding the foregoing, however, Force Majeure does not include any labor
dispute or strike involving operating personnel in excess of seventy-two (72) hours after the
Phase 2 In-Service Date (except that if such labor dispute or strike continues for more than
fourteen (14) days thereafter, such labor dispute or strike shall constitute a Force Majeure event).

15.2 Notice of Force Majeure

A party which desires to claim an event of Force Majeure has occurred which excuses its
obligations under this Agreement shall promptly, upon learning of such event and ascertaining
that it will affect its performance hereunder, give written notice to the other party, stating the
nature of the even, its anticipated duration and any action being taken to avoid or minimize its
effec. The burden of proof shall be on the party claiming Force Majeure pursuant to this Article
Xv. '

15.3  Excuse of Obligation; Extension of Milestone Dates and In-Service Date Deadlines

Any obligation of either party under this Agreement shall be excused only to the extent
and for the period that such party’s inability to perform is caused by one (1) or more Force
Majeure events. The party so excused shall make all reasonable efforts, including all reasonable -
expenditures of necessary funds, 1o cure, mitigate or remedy such Force Majeure event. Any
payments due as compensation for the obligation so excused shall also be excused for so long as
the obligation is not performed due to Force Majeure.

During the occurrence of one (1) or more Force-Majeure events, each Milestone Date, In-
Service Date Deadline and related dates or other applicable deadline in this Agreement shall be
extended on a day-for-day basis until the end of such Force Majeure event; provided, however, in
no event shall Force Majeure extend any Milestone Date or In-Service Date Deadline for more
than nine (9) months in the case of a single Force Majeure event, or. twelve (12) rnomhs in thc
case of more than one {1) Force Majeure event.
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" 154 Right to Terminate Due 1o Force Majeure or Catastrophic Equipment Failure

Notwithsianding any other provision of this Agreement, if a party is prevented from .
substantially performing its obligations under this Agreement by natural disaster, other Force
Majeure or Catastrophic Equipment Failure for a period of twenty-four (24) consecutive months,
the other party may terminate the Agreement without further liability of either party to the other
hereunder. Such termination shall be effective upon ninety (90) days written notice to the other
party and the Financing Parties prior to the resumption of substantia) performance; provided,
however, that if substantial performance is resumed during such ninety (90) day period, such
termination shall not be effective, '

15.5 Obligations Remaining After Event of Force Majeure

No monetary obligations of either party which arose before the occurrence of an event of
Force Majeure causing the suspension of performance shall be excused as a result of such
occurrence. The obligation to pay in a timely manner any payments owed pursuant to Article V,
and any other money for obligations and liabilities which matured prior to the occurrence of an
event of Force Majeure is absolute and shall not be subject to the Force Majeure provisions. In
the event of a SELLER Force Majeure which reduces or limits the Facility's capability to deliver
capacity and/or energy, HELCO shall be obligated to pay for capacity and/or energy only to the
extent such capacity and/or energy is made available by SELLER. In the event of a HELCO
Force Majeure which reduces or limits HELCQ's capability to purchase energy, HELCO shall
pay for such reduced energy as it may accept, but shall remain obligated 1o pay for capacity made
available by SELLER in accordance with this Agreement.

15.6 Extension of Term

If a Force Majeure event occurs after the Phase 2 In-Service Date, the Term shail be
extended on a day-for-day basis for the durstion of such Force Majeure event.

ARTICLE XVI - ELECTRIC SERVICE SUPPLIED BY HELCO
This Agreement does not provide for any electric services by HELCO to SELLER. If
SELLER requires any electric services from HELCO, HELCO shall provide such service on a

non-discriminatory basis in accordance with HELCO's Schedule “J” tariff, & copy of which is
antached as Attachment S, or successors thereof.

ARTICLE XV1I - ASSIGNMENT

17.1  Assignment by SELLER

This Agreement shall not be assignable by SELLER without the prior written consent of
HELCO (which consent shall not be unreasonably withheld); provided that SELLER may.
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without the consent of HELCO, assign this Agreement (A) as required by the Financing Parties
or otherwise in connection with Financing Documents ot {B) to an affiliate, 2 wholly-owned
subsidiary or a successor of SELLER.

172  Assignment by HELCO

This Agreement shall not be assignable by HELCO without the prior written consent of
SELLER (which consent shall not be unreascnably withheld); provided that HELCO shall have
the right. without the consent of SELLER, to assign its interest in this Agreement 1o the Trustee.
under its First Mortgage Bond Indenture dated December 1, 1938 as it may be emended from
time to time including the amendment of June 20, 1963, and to any affiliated company owned in
whole or in part by Hawaiian Electric Industries, Inc., provided further that such assignment does
not impair the ability of SELLER 1o continue to receive the payments it is entitled to under this
Agreement and, further provided that HELCO will remain directly rcsponsib!: forany . ;
obligations under this A Agreement that only HELCO, as the publlc utility serving the island of

Hawaii, can cam out.

17.3 Binding on Assigns

This Agrecmem. and all of its covenants, terms and provisions shall be binding upon and
shall inure to the benefit of and be enforceable by the parties hereto and their respective
successors and assigns.

ARTICLE X Vil - CHANGE IN COMMITTED CAPACITY OF FACILITY |

After the Phase 2 In-Service Date, SELLER shall not increase the Committed Capacity of
the Facility 1o more than sixty thousand kilowatts (60,000 kW) (net) without the prior written
approval of HELCO; provided. however, that in no event shall HELCO be obligated to approve a
change in Committed Capacity. Unless waived by HELCO, any change in Committed Capacity
will require that the Facility undergo the Capacity Test procedure referred to in Section 3.2C{(22).

ARTICLE XIX - SALE OF FACILITY BY SELLER

19.1 HELCO's Right of First Refusal

Should SELLER ever desire to dispose of its right, title, or interest in the Facility, in
whole or in part, other than the sale and leaseback of the Facility or other assignment or
disposition of part or alt of its ownership interests in the Facility to provide financing for the
Facility, it shall first offer to sell such interest to HELCO. SELLER shall not solicit any offers
for the sale of the Facility with any other entity without first negotiating with HELCO in good
faith for a1 least ninety (90) days concerning a purchase by HELCO unless, during that period.
HELCO gives written notice that such negotiations are terminated. Notwithstanding the above,
in the event SELLER ceases negotiations with HELCO and, within one (1) year offers 10 szll the
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Facility 1o a third party for less than the final amoumt HELCO had offered to purchase the
Facility, HELCO shall have the right 10 purchase the Facility for such Jower amount on similar
terms and conditions; provided that HELCO shall have thirty (30) days in which 1o accept such
terms and conditions. This Section 19.1 shall not apply to unsolicited offers received by
SELLER or the sale or transfer of interests in SELLER (except the sale or transfer of 100% of
the interest in SELLER) ora sale or transfer initiated by Financing Parties.

19.2  No Exercise of Right by HELCO

In the event that HELCO does not exercise its right to purchase such interest in the
Facility under Section 19.1, SELLER shall have the right to transfer or sell such interest to any
person or entity which proposes to acquire the Fecility with the intent to continue the operation
of the Facility in accordance with the provisions of this Agreement pursuant to an assignment of
this Agreement, subject to the written approval of HELCO, which approval shall not be
unreasonably withheld. HELCO will grant assignment of this Agreement to the purchaser upon
being reasonably satisfied that the assignee (i) has the qualifications or has contracted withan .
entity having the qualifications to operate the Facility in a manner consistent with the terms and
conditions of this Agreement and (i} has provided HELCO with adequate assurances of its
creditworthiness and ability 1o perform its financial obligations hereunder in a manner consistent
with the terms and conditions of this Agreement.

ARTICLE XX - ESCROW ACCOUNT

To the extent permitted by the Financing Parties, SELLER shall grant to HELCO a
security interest in any escrow or reserve accounts established in connection with financing for
the Facility, securing all of SELLER's payment obligations hereunder. Such security granted by
SELLER shall be subordinate to the rights of the Financing Parties in such accounts to the extent
provided for under Section 3.1E, and shall permit recourse against such accounts by HELCO
only if the Financing Parties having superior rights in such accounts have fully exercised such
rights, received full satisfaction of the obligations secured by such rights, or provided HELCO
with a written waiver or release of such rights. SELLER shal] execute such documents as
HELCO shall reasonably request to grant, establish, perfect and maintain such security interest.
HELCO shall execute such documents as SELLER or Financing Parties shall reasonably request
to subordinate HELCO's interests to that of the Financing Parties.

ARTICLE XXI - GUARANTEE

21.1  Guarantee(s)

Guarantor(s) shall be financially responsible for all of SELLER's payment obligations
under this Agreement up to the Guaranteed Amount, inciuding but not limited to, any penalties,
Liquidated Damages, payments due from SELLER to HELCO under the Interconnection
Agreement, and reimbursement of certain HELCO administrative costs under Article XXI1.
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SELLER shall, at its option, either (i) cause the Guarantor(s) to maintain the Guarantee(s)
pursuant to Section 21.2 in full force and effect throughout the Term, or (ii) substitute therefor -
either:

A an uncondiﬁonal irrevocable direct pay or standby letter of credit in an amount
determined pursuant 1o Section 21.2 issued by a bank in Hawaii acccptablc to HELCO, in form
and substance acceptable to HELCO; or

B. a payment bond or performance bond in en amount determined pursuant to
Section 21.2 issued by a company acceptable to HELCO for payment to HELCQ in the event of
8 breach of this Agreement by SELLER, in form and substance reasonably acceptable 0
HELCO.

HELCO shall not be obligated to release the Guarantor(s) from the Guarantee(s) unless the
substitute proposed by SELLER under this Section 21.1 is fully acceptable to HELCO.

HELCO’s release of the Guarantee(s) shall be terminated and the Guarantee(s) shall be:
reinstated at such time as any letter of credit or bond provided hereunder terminates. In addition, -
if a letter of credit or bond supplied hereunder is for less than the entire amount required under
Section 21.2, then the Guarantee(s) shall be released only by an amount equal to the amount of
payments covered by such letter of credit or bond.

Any letier of credit or bond proposed by SELLER as a substitute for the Guarantee(s)
shall provide for payments to0 HELCO up to the Guaranteed Amount.

21.2 Guaranteed Amount

The Guaranteed Amount (or substitution therefor) shall be according to the following
schedule:

From the PUC Approval Date - §200,000

through the Closing Date

From the Closing Date . . $1,000,000
. through the Phase 2 In-Service Date

From the Phase 2 In-Service Date $3,000,000
_ through the end of the Term '

ARTICLE XXI1I - REIMBURSEMENT OF CERTAIN
HELCO ADMINISTRATIVE COSTS

SELLER shall reimburse HELCO for its documented, reasonable out-of-pocket legal,
consulting and administrative costs incwrred by HELCO in the course of securing PUC approval
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of this Agreement up to fifty thousand dollars ($50.000). For the purpose of this Article XXIL.
HELCO’s costs shall commence from the Execution Date and these costs shall be paid at the
Closing Date. 10 the extent then accrued. with any additional costs to be paid on or before the
Phase 2 In-Service Date. Payment shall be by wire transfer to HELCO's designated account at
the Bank of Hawaii in Hilo, Hawaii, unless otherwise directed by HELCO. In the event such
costs remain unpaid in whole or in part, HELCO shall have the right to offset such unpaid
amounts against the initial Capacity Charge payment under this Agreement and any subsequent
Capacity Charge payments until such costs have been reimbursed in full,

ARTICLE XXIII - MISCELLANEOUS

23.1' Recovery of Payments

No change may be made in the terms and conditions of this Agreement except by
agreement of the parties hereto. The parties to this Agreement belicve, and have entered this
Agreement relying on the belief that, under and pursuant to PURPA and 18 C.F.R., Part 292,
including, without limitation, 18 C.F.R. 292.304(b)5) and (d)(2), after the PUC Order has
become final and non-appealable: (i} no adjustment in the payments to be paid to SELLER
under the provisions of this Agreement is cither appropriate or lawful; and (ii) that, also in light
of the foregoing, it is neither appropriate nor lawful for the PUC or any successor entity to deny
HELCO the recovery of any or all amounts paid to SELLER pursuant to the terms of this
Agreement. Both parties will extend their reasonable best efforts to resist and appeal any PUC
actions, decisions, or orders denying or having the effect of denying or otherwise preventing
HELCO from recovering any or all amounts paid to SELLER pursuant to the terms of the
Agreement; provided that HELCO shall reimburse SELLER for any and all reasonable out-of-
pocket expenses incurred in assisting HELCO in accordance with this Section 23.1.

Except as specifically provided in Section 2.2 hereof, the PUC’s denial of HELCO's
recovery of any amounts paid to SELLER pursuant to the terms of this Agreement shall have no
effect on HELCO's obligations under this Agreement.

232 Notices

Except as otherwise specified in this Agreement, any notice, demand or request required
or authorized by this Agreement to be given in writing 10 a party shall be either personally
delivered or mailed by registered or cenified mail (return receipt requested) postage prepaid to
such party at the following address:

Ifto SELLER: . Encogen Hawaii, L.P.
¢/o Enserch Development Corporation
1817 Wood Street, Suite #550 - West
Dallas, TX 75201 :
Attention: Vice President - Admlmmuon
(214} 670-2712 (telephone)
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(214) 670-2974 (fax)

If to HELCO: Hawaii Electric Light Company, Inc.
P. 0. Box 1027
Hilo, Hawaii 967201027
Attention: Mariager, Production

The designation of such person and/or address may be changed at any time by either _
party upon written notice given pursuant to the requirements of this Sccnon 23.2. A notice
served by mail shall be effective upon receipt.

23.3 Entire Agreement

This Agreement, including all attachments, constitutes the entire understanding between
the parties, supersedes any and all previous understandings between the parties, and binds and
inures to the benefit of the parties, their successors and assigns. The parties have entered into
this Agreement in reliance upen the representations and mutual undertakings contained herein
and not in reliance upon any oral or written representation or information provided to one party -
by any representative of the other party.

23.4  Further Assurances

If either party determines in its reasonable discretion that any further instruments,
assurances or other things are necessary or desirable to carry out the terms of this Agreement, the
other party will execute and deliver all such instruments and essurances and do all things
reasonably necessary or desirable 1o carry out the terms of this Agreement.

23.5 Severability

Afier the requirements of Section 23.14 have been satisfied, if any term or provision of
this Agreement or the application thereof to any person, entity or circumstance shall to any extent
be invalid or unenforceable, the remainder of this Agreement, of the application of such term or
provision 10 persons, entities or circumstances other than those as to which it is invalid or
unenforceable, shall not be affected thereby, and each term and provision of this Agreement shall
be valid and enforceable to the fuliest extent permitted by law.

236 No Waiver

The failure of either party to enforce at any time any of the provisions of this Agreement,
or to require at any time performance by the other party of any of the provisions hereof, shall in
no way be construed to be a waiver of such provisions, nor in any way to affect the validity of
this Agreement or any part hereof or the right of such party thereafter 10 enforce every such
provision.
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23.7 Modification or Amendment

No modification, amendment or waiver of all or any part of this Agreement shall be valid
unless it is reduced to writing and signed by both parties. ‘

23.8  Govering Law and Interpretation

Interpretation and performance of this Agreement shall be in accordance with; and shali
be controlled by, the laws of the State of Hawaii, other than the laws thereof that would require
reference to the laws of any other jurisdiction.

23.9 Counterparts

This Agreement may be executed in several counterparts and all so executed cou.ﬁterpans
shall constitute one Agreement, binding on both parties thereto, notwithstanding that both parties
may not be signatories to the original or the same counterpant.

23.10 Computation of Time

In computing any period of time prescribed or allowed under this Agreement, the day of
the act, event or default from which the designated period of time begins to run shall not be
included. If the last day of the period so computed is a Saturday, a Sunday, or a legal holidsy in
Hawaii, then the period shall run until the end of the next day which is not a Saturday, a Sunday,
or a legal holiday in Hawaii. When the period of time prescribed or allowed is less than seven
(7) days, intermediate Saturdays, Sundays, and legal holidays shall be excluded in the

computation.

23.11 Thermal Energy Sales Contract

In the event SELLER intends to qualify as 2 QF by selling thermal energy, SELLER
shall, subject to compliance with applicable confidentiality agreements, provide HELCO with a
copy of the Thermal Energy Sales Contract(s} (redacted to delete any confidential or proprietary
information), or a cerniificate to the effect that such contract(s) will provide for, at a minimum,
useful thermal energy sales under normal operating conditions that are adequate 1o maintain the
Facility as a Qualifying Facility under PURPA and, in no event shall therma! energy sales limit
or resrict in any way the capability of the Facility or any portion thereof to operate under
HELCO Dispatch in full compliance with the terms and conditions of this Agreement.
Thereafter, SELLER shall not modify the Thermal Energy Sales Contract in a manner that would

materially adversely impact its ability to perform its obligations hereunder.

2312 Review of Financing Documents; Project Financing

- The parties acknowledge that SELLER intends to obtain construction and term project
financing for the Facility and that Financing Parties providing such financing will require the
financing to be secured by liens upon the Facility and other assets of SELLER, including a

87
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collateral assignment of this Agreement, the Interconnection Agreement and other Project
Documents and all rights and obligations of SELLER hereunder and thereunder. HELCO shall
execute 2nd deliver on or before the Closing Date a consent to assignment of this Agreement and
other refated agreements (“Consent to Assignment™), and any other documents necessary 10

create a valid collateral assignment hereof to the Financing Parties, and shall cooperate with
reasonable requests of the Financing Parties in connection with the documentation of any
financing or refinancing with respect to the Facility, including execution and delivery of other
customary certificates, instruments and opinions, The Consent to Assignment shall include,
among other things, provisions giving the Financing Parties reasonably acceptable notice of and -
opportunity and right to cure any breach or event of default under this Agreement or the
Interconnection Agreement. and shall contain terms and conditions (including notice and cure
rights) generally required by lenders of long-term, non-recourse project loans, which terms and
conditions shall be reasonably satisfactory to Financing Parties and HELCO.

To the extent permitted by the Financing Parties, SELLER shal! provide HELCO with
summaries of the key terms of the Financing Documents, amendments or modifications thereto,
and any documents providing for a refinancing which would materially impact HELCO,

23.13 Cohﬁdenﬁal and Proprietary Information

1f and 10 the extent any information or documents furnished by one party to the other
under this Agreement are confidential or proprietary to the furnishing party, the receiving party
shall treat the same as such and shall take reasonable steps to protect against the unauthorized use
of disclosure of the same; provided, however, that such information and documents are
conspicuously marked or otherwise clearly identified as confidential or proprietary when
furnished; and provided further that this sentence shall not apply to (i) any information-or
documents which are in the public domain, known 10 the receiving party prior to receipt from the
other party. or acquired from a third party without a requirement for protection or (ii} eny use or
disclosure required by any law, rule, regulation, order or other requirement of any governmental
authority having jurisdiction. All other information and documents fumnished under this
Agreement shall be furnished on a non-confidentisl basis.

23.14 PUC Approval

The parties acknowledge and agree that this Agreement, and any amendments,
supplements or related instruments thereto, is subject to approval by the PUC and the parties’
respective obligations hereunder are conditioned upon receipt of such approval, exceptas -
specifically provided otherwise herein.. Upon execution of this Agreement, the parties shall use
their best efforts to obtain, on an expedited basis, an order from the PUC (the “PUC Order™) that
does not contain terms and conditions deemed to be unacceptable to the parties, and in a form
deemed 10 be reasonable by the parties ordering that: .

(1)  this Agreement is approved;
{2)  the Interconnection Agreement is approved;
88
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{3)  the purchased power costs to be incurred by HELCO as a result of this
Apgreement are reasonable;

(4)  the buyout and deferral clauses, Sections 3.3B and 3.3C of this Agreement
respectively. are reasonable;

. (5}  HELCO's purchased power arrangements under this Agreement, pmsuint '
to which HELCO will purchase energy and Firm Capacity from SELLER, are prudent and in the
public interest;

: (6)  increases and decreases in the purchased energy costs to be incurred by
HELCO pursuant to this Agreement may be included in HELCO's Energy Cost Adjustment
Clause during the Term of the Agreement;

{7y HELCO may include the power purchase costs incurred by HELCO
pursuAnt to this Agreement, including Capacity Charge payments and Energy Charge payments
in HELCO's revenue requirements for ratemaking purposes and for the purposes of determining
the reasonableness of HELCQ's rates during the Term of this Agreement; and

(8)  inaccordance with the request made by the parties pursuant to Section
3.2C(2T)(viii), SELLER will not be considered a “public utility™ subject to regulation by the
PUC in the event the Facility loses its QF status due to Simple Cycle operztion requested by

HELCO.
23.15 Change in Standard System or Organization
A. Consistent With Original Intcnt

If. during the Term of this Agresment, any standard, system or organization
referenced in this Agreement should be modified or repiaced in the normal course of events, such
modification or replacement shall from that point in time be used in this Agreement in place of
" the original standard, system or organization, but only to the extent such modification or
replacement is generaily consistent with the original spirit and intent of this Agreement.

B. Eliminated or Inconsistent With Original Intent

Hf, during the Term of this Agreement, any standard, system or organization
referenced in this Agreement should be eliminated or cease to exist, or is modified or replaced
and such modification ot replacement is inconsistent with the original spirit and intent of this
Agreement, then in such event the panties will negotiate in good faith to amend this Agtreement 1o
a standard, system or organization: that would be consistent with the original spirit and intent of

this Agreement,

9
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23.16 No Partv Deemed Drafter

No party shall be deemed the drafier of this Agreement. If this Agreement is ever
construed by a court of law. such court shall not construe this Agreement or any provision hereof
against any party as the drafter.

23.17 Headings

The Table of Contents and paragraph headings of the various sections have been inserted
in this Agreement as a matter of convenience for reference only and shall not modify, define or
limit any of the terms or provisions hereof and shall not be used in the interpretation of any term
or provision of this Agreement.

(Signatures on the Following Page)
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IN WITNESS WHEREOF, HELCO and SELLER have caused this Agreement to be
executed by their respective duly authorized officers as of the date first above written.

HELCO; HAWAII ELECTRIC LIGHT COMPANY, INC.

5y __MCJAM_LAAE..‘_
Its: the. \Beard
P\FCJ + :]

SELLER: ENCOGEN HAWAIL L.P.

By: ENSERCH DEVELOPMENT CORPORATION
HAWAIL INC,
Managing General Partner

Name: Allan V. Smith
Title: Senior Vice President
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EXECUTION COPY

ATTACHMENT A
DIAGRAM OF INTERCONNECTION
{See definitions of Metering Point and Point of Interconnection)
[Provided as Exhibit 1 to Schedule 1 -
of [nterconnection Agreement]
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EXECUTION COPY
ATTACHMENT B
MILESTONE EVENTS
(See Sections 2.4A(1), 2.4A(2). 3.2A(2))
EVENT _ MONTHS AFTER
PUC APPROVAL DATE
- Apptlication for ali Construction » ' 3 months
Permits Filed .
- Construction stant (pouring of foundation for the first CT) 6 months
EVENT MONTHS AFTER -
PUC ORDER DATE
- Receipt of final (appeais Ex]musted) ' 4 months

PSD/Covered Source Permit

B-1
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EXECUTION COPY

ATTACHMENT C
SELECTED PORTIONS OF NERC GADS
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Generating Availability Data System

DATA
REPORTING
INSTRUCTIONS

October 1996

North American Electric Reliability Council
o Princeton Forrestal Village
e 116-390 Viliage Boulevard
Princeton, New Jersey b8540-5731

609-452-8060 Fax 608-452-9550 BBS 609-452-7669
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1. Qutages

An outage exists whenever a unit is not synchronized 1o the grid system and not in a Reserve .
Shutdown state. The general outage event classification is divided into seven distinct event types.
Special instructions for reporting testing during and following outages are shown cn Page III-9.

PO - FPlanned Outage
An outage that is scheduled well in advance and is of a predetermined duration, lasts for
several weeks, and occurs only once or twice a year, Turbine and boiler overhauls or
inspections, testing, and nuciear refucling are typical Planned Outages.

MO - Maintenance Outage
An outage that can be deferred beyond the end of the next weekend, but requires that the unit
be removed from service, another outnge state, or Reserve Shutdown state before the next
Planned Qutage (PO). Characteristically, 8 MO can occur any time during the year, has a
flexible start date, may or may nct have a predetermined duration, and is usually much
shorter than a PO, -

SE - Scheduled Qutage Extension
An extension of a Planned Outage (PO) or a Maintenance Outage (MQ) beyond its estimated

completion date.

Use an SE only in instances where the original scope of work requires more time to complete
than originally scheduled. Do not use an SE in those instances where unexpected problems
or delays outside the scope of work are encountered which render the unit out of service
beyond the estimated end date of the PO or MO. Report these delays as Unplanned (Forced)
Outage-Immediate (U1). An SE or Ul must start at the same time (month/day/hour/mmute)
the ead of the PO or MO is reached. See Appendix (, Example 8A, Pages G-53 to G-57.

SF - Startup Fallure
Anwmseﬂmruuluwhenaummmbhmsynchmmummnspmﬁadmm

following an outage or Reserve Shutdown.

The startup period for cach unit is determined by the operating utility, It is unique for each
unit, and depends oa the condition of the unit at the time of startup (hot, coldd, standby, ete.).
A startup period begins with the command to start and ends when the unit is synchronized.
" An SF beginy when the problem preventing the unit from synchronizing occurs. The SF ends
when the unit is synchronized, another SF occurs, or the unit enters another permissible state.

Ut - Unplanned (Forced) Outage - Immedists
An outage that requires immediate removal of 8 unit from service, another outage state, or &
Reserve Shutdown state. This type of outage usually resuits from immediats
mechanical/electrical/hydraulic control systems trips and operator-initiated trips in response
1o unit alarms.

Page i11-8, 10/88 GADS DATA REPORTING INSTRUCTIONS

c-2 .
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U3

PAGE 107 OF 1608
Unplanned (Forcaed) Qutage - Detayed
An outage that does not require immediate removal of 8 unit from the in-service state but
requires removal within six bours, This type of outage can only occur while the unit is in
service.

Unplanned (Forced) Outgge - Pastponed

An outage that can be postponed beyond six hours but requires that a unit be removed from
the in-service state before the end of the next weekend. This type of outage can only occur
while the unit is in service.

Notas on Reporting Outages

Testing. Following Outages

Typically following outages, equipment that was repaired or replaced is tested. These testing periods must -
be reported to GADS. Thempomngpmedmmfoumdepwdsonwhahnormﬂxumm
synchronized during the testing period:

GADS DATA REPORTING INSTRUCTIONS

a. Ondine tasting (synchronizad)

If the unit must be on line and in service at some reduced lsad 1o perform testing following &
Planned Outage (PO), Maintenance Qutage (MO), or Unplanned (Forced) Outage (U1, U2,
U3, SF), report the testing as a Planned Derating (PD), Maintenance Derating (D4), or
Unplanped (Forced) Derating (D'1), respectively (sec Page [11-10). The PD, D4, or D] starts
when the testing begins, and ends when testing is completed. Report any generation produced
whﬂeﬁ:eunnmonlmedunngthetunngpemdontbe?emkpm{%)(m?age
v-7.

Oft-line testing (not.synchronized)

In cases where the unit does not have to be synchronized after the outage to perform testing,
you can report the testing as part of the outage event using Sectios D of the Event Report
oon. Theoutagemdswha:ﬂaemungucomplcmdmdmeumtwphmdmmuor
¢nters another state. )

If you wish, you may report this type of testing separate from the outage event. -In this case,
the testing period becomes a new event, the outage ending when the testing period begins.
You muast use the same event type for the testing event as you did for the original outage (an
SE is not considered an original outage — use the PO or MO event type, as appropriaze). -
The tzsting event exds when the unit is synchronized or placed in ancther unit staze.

Page 11l-0, 10/85
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2. Deratinga

Aammmamummummpow&lmmmmmmumm
Capacity. Similar to cutages, megmmldenmwmchsszﬁanonumwdedmdxmm
types, based on [EEE Standard 762.

Report all deratings that are greater than 2% of the unit's Net Maximum Capacity and longer than 30
minutes in duration. Lesser deratings can be reported at your discretion. Do not report deratings
caused by ambient-related conditions or system dispatch requirements (see Notes on Reporting
Deratings, Page I-11).

PD - Planned Derating
A derating that is scheduled well in advance and is of a predetermined duration.

Periodic deratings for tests, such as weekly turbine valve tests, should not be reported as
PD's. Report deratings of these types as Maintenance Deratings (D4),

D4 - Maintenance Derating
Adnanngmumbedcfeﬂedbcymﬂwmddmemwwhndbmmam

in capacity before the next Planned Outage (PO). A D4 can have s flexible stant dats and
may or may oot have a predetermined duration.

DE - Dersting Extension
An extension of a Planned Derating (PD) or 8 Maintenance Derating (D4) beyond ity

estimated completion date.

Use a DE only in instances where the original scope of work requires more time to complete
than originally scheduled. Do not use a DE in those instances where unexpected problems or
delays outside the scope of work are encountered which render the unit incapable of full load -
beyond the estimated end date of the PD or D4. ADEmuumna:dnsamnma
{month/day/hour/minute) the end of the PD or D4 is reached.

D1 - Unplanned (Forced) Derating - Immediate
A derating that requires an immediate reduction in capacity.

D2 - Unplanned (Forced) Derating - Delayed _
A derating that does ot require an immediate reduction in capacity but requires a reduction
within six hours,

D3 . Unplanned (Ferced) Derating - Postponed
A derating that can be postponed beyond six hours but requires a reduction in capacity before
the end of the next weekend.

Psgo I1I-10, 10/88 GADS DATA REPORTING INSTRUCTIONS
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3. Reserve Shutdown . RS

An event that exists whenever a unit is avaifable for load but is oot synchronized due to lack of
demand. This type of event is sometimes referred to as an economy outage or economy shutdown. 1f
a unit is shut down due to any equipment-related problems, whether or not the unit was nceded by the
system, report an Unplanned (Forced) Outage, Maintenance Outage, or Planned Qutage, not & Reserve
Shutdown.

While a unit is on RS, maintenance work is often performed that would have resulted in a unit outage
or derating had the unit been on ling. This work can be reported as pan of the RS event if, at anytime,
the work can be stopped or completed without preventing the unit from:

a) synchronizing after a normal startup cycle; and,
b) reaching its available capacity after a normal loading cycle.
This criterion remains the same whether or not the unit was needed by the system.

If the above criterion is met, report maintenance work dooe during the RS on the Event Report (97),
SecuonD(begmmugmthCudM),usmngvemContnbunonCodeB-OdmCmmeahd

During Eveat,

lfmah@anuworkcmotbe@pdmmplﬁedﬁeﬂ“m&huﬁownmudi&mof&emﬁk
altered and an cutage or derating must be reported. if the unit cannot be synchrenizad while the work
is beang performed, an outage exists and the RS must end. If the unit cannot attain its avaitabia
capacity while the work is being performed, a derating exists. The RS event does not end, but report
the derating too. Esmnamthcavmlabiempacnyuamultofthndermns \ _

4. Noncurtailing Event - NC

An event that exists whenever equipment or a major component is removed from service for
maintenance, testing, or other purposes that does not result in a unit outage 6r derating.

MNCdmmmnuMagmmﬁngunhhmﬁngum&anﬁxﬂupmmem
dispatch requirements. During this period, equipment can be removed from service for maintenance,
testing, or other reasons and be reported as an NC if both the following conditions are met:

a) the available capacity of the unit is not reduced below that required by system dispateh; and,

b) maintenance work can be stopped or completed and the unit reach its net dependable capacity
{NDC) level within its normal ramp-up time, if and when the unit was needed by the system.

lfmecbndiﬁmsambemmonmwmgcordemﬁnsmmﬁanmNC.

GADS DATA REPORTING INSTRUCTIONS ‘ Page 1118, 10/95
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APPENDIX F

PERFORMANCE INDEXES AND EQUATIONS

GENERAL INFORMATION
Appendix F discusses the relationships among the performance indexes calculated ﬁ'om the event and

perfonnan:zdamoutlmadeecuom III and IV. The basis for these relationships is [EEE Standard No.
762 DeﬁmnomﬁrUumRzpornglmeaﬁngUmRehabahty,AmhbdﬁyudeMm

gummlry of Various Time and E.nam Factors Used by Indaxes

I

8

Service Hours - SH
Available Hours - AH

Planned Outage Hours - POH

Unplanned Outage Hours - UOH

Unplanned (Forced) Outage
Hpun -FOH

Maintenance Outage Hours - MOH

Unavailable Hours - UH

Scheduled Outage Hours - SOH

GADS DATA REPORTING INSTRUCTIONS

c-6

Sum of all Unit Service Hours,

Sum of all Service Hours (SH) +
Reserve Shutdown Hours (RSH) + Pumping
Hours + Synchranous Condensing Hours.

' Sum of all hours experienced during Planned

Outages (PO) + Scheduled Outage Extensions
(SE) of any Planned Outages (PO).

Sum of all hours experienced during Unplanned
(Forced) Outages (UL, U2, U3) + Starup
Failures (SF) + Maimenance Outages (MO) +
Scheduled Outage Extensions (SE) of any
Maimtenance Qutages (MO).

Sum of all hours experienced during
Unplagned (Forced) Qutages (U}, UZ, U3) +
Startup Failures (SF).

Sum of all hours experienced during
Maintenance Outages (MO) + Scheduled Outnge
Extensions (SE) of any Maimensnce Outages
(MO).

Sum of all Planned Outage Hours (POH) +
Unplanned (Forced) Outage Hours (FOH) +
Maintenance Outege Hours (MOH).

Sum of all hours experienced during Planned
Qutages (PO) + Maintenance Qutages (MO) +
Scheduied Outage Extensions (SE) of any
Maintenance Ohrtages (MO) and Plarned Outages
(*Q).

Page F-1, 100$
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9. Period Hours - PH Number of bours in the period being reported that
the unit was in the active state,
10.  Equivalent Seasonal Net Maximum Capacity (NMC) —
Derated Hours - ESEDH Net Dependable Capacity (NDC) 1 Available
Hours (AH) / Net Maximum Capacity (NMC).
(NMC —NDC) x AH
NMC
1la. Equivalent Unplanned . Each individual Unplanned (Forced)
(Forced) Derated Hours < EFDH Derating (D1, D2, D3) is transformed
(D!, D2, D3) into equivalent full outage bour(s). This is

calculated by multiplying the actual duration of
the derating (bours) by the size of the reduction .
{MW) and dividing by the Net Maximum
Capacity (NMC). Thbese equivalent hour(s) are
then summed.

Derating H Sizz of Rechiction®
NMC

NOTE: Includes Unplanned (Foreed)
Deratings (D1, D2, D3) during

Reserve Shutdowns (RS).
See 11d, Page F-1.
1lb. Equivalent Planned Derated . Each individual Planned Derating (PD,
Hours - EFDH DE) is transformed into equivalent fill
_ (PD,DE} outage bour(s). This is calculated by multiplying

the actyal duration of the derating (hours) by the
size of reduction {MW) and dividing by the Net
Maximum Capacity (NMC). These equivalent

hour{s) arc then summed.

Dematioe 1 Sizz of Reshection®
NMC

NOTE: Includes Planned Deratings (PD)
during Reserve Shutdowns (RS).
Sec 114, Page F-3,

*  Size of Reduction is determined by subtracting the Net Available Capacity (NAC) from the Net
Dependable Capacity (NDXC). In cases of multiple derntings, the Size of Reduction of cach derating
wil] be determined by the difference in the Net Available Capecity of the unit prior to the derating and
the reported Net Available Capacity as » result of the derating.

Page F-2, 10/85 GADS DATA REPORTING INSTRUCTIONS
c-7
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llc. Equivalent Unplanned Derated Each individual Unplanned Derating
Houry - EUDH (D1, D2, D3, D4, DE) is transformed
{D1, D1, D3, D4, DE) into equivalent full cutage bour{s), Thia is

calculatad by multipiying the actual duration of
the derating (hours) by the sizz of reduction
{MW) and dividing by the Net Maximum
Capacity (NMC). These equivalent hour(s) are
then summed.

Dernting Hi Size of Reduction®
NMC

NOTE:  incudes Unplarsed Deratings (D1,
D2, D3, D4, DE) during Reserve

Shutdowns (RS).
Ses | 1d below
114 Equivalent Unplanned (Forced) Each individual Uaplanned (Forced)
Derated Hours During Reserve Derating (D1, D2, D3) or the portioe
Shutdowns - EFDHRS ‘ of ay Unplanned (Forced) dersting
(D1, D2, D3) which occurred during a Reserve

Shutdown (RS) is transformed into equivalent full
outage hour(s}. This is calculated by multiplying
the actual duration of the derating (hours) by the
size of the reduction (MW) and dividing by the
Net Maximum Capacity (NMC), These
oquivalent hour(s) are then surmmed.

Derating H Sizz of Redustion®
' NMC )

12. Number of Planned Outages A count of the number of all Planned
(PO} which occur from Outages (PO) reported on the GADS
in-service state only Event Report (97).

(Since Scheduled Outage Exteusions (SE) of
Planned Qutages are considered part of the
original Planned Outage (PO), they are not
included in this count.)

13 Numberoﬂhphnnpd&:np A count of the pumber of all Unplanned
(MO, UL, U2, U3) which Outages (U1, U2, U3, MO) reported on
oceur from in-service the GADS Event Report (97).
state oaly ([EEE Standard 762 does oot include Startup

Failures (SF) in this count.)

*  Sizr of Reduction is determined by subtracting the Net Available Capacity (NAC) from the Net
Dependable Capacity (NDC). {n cases of multiple deratings, the Size of Reduction of cach derating
wlllbedcu:nmnedbyd:cd:ﬂ'nmoemd:eNﬂAmlableCapwtyoﬂhunnpmwd:edamug
and the reported Net Available Capacity as a result of the derating.

GADS DATA REPORTING INSTRUCTIONS Page F-3, 10/88

C-8




CA-IR-452 |
DOCKET NO. 05-0315
ATTACHMENT 1
PAGE 184 OF 261

Il.  Equivalent Unavaili  y Factor - EUF ) EXHIBIT A
: - PAGE 113 OF 169
Planneq' Unplanned Egquiv. Planned Equiv. Unplanned
= _Outage Hours + Outage Hours + Derated Hours + Derated Hours
EUF Penod Hours : .

i2.  Equivalent Availability Factor - EAF

Availabie Equiv. Planned Equiv. Unplanned Equiv, Seasonal
Hours -~ Derated Hours - Derated Hours - Derated Hours

EAF = _ Feriod Hours
13.  Gross Capacity Factor - GCF

Gross Actual Generation : ' -
GCF = Period Hours x Gross Maximum Capacity x 100

14, Net Capacity Factor - NCF

. Net Actual Generation : '
- NCF = period Hours = Net Maximum Capacity r 100

NOtS: Net capacity factor caiculated using this equation can be negarive during a periad when the snit is shutdow.

i5,  Gross Output Factor - GOF

Gross Actual Generation
GOF =  Service Hours 3 Gross Maximum Capaciy x 100

16.  Net Output Factor - NOF

. Net Actual Generation .
NOF = Service Hours x Net Maximum Capacity r 10

17.  Forced Outage Rate - FOR

- Unplanned (Forced) Outsge Hours
FOR Unplannj%’omed) Outage Hours + Service Hours x 100

18.  Equivalent Forced Qutage Rate - EFOR

Unplanned (Forcad) Equiv. Unplanned
Chutage Hours + (Forced) Derated Hours

EFOR = Unplanned (Forced) +  Service + Equiv. Unplanned (Forced)
Outage Hours Hours Derated Hours during
: Reserve Shutdowns (RS) Only

19.  Average Run Time - ART

Service Hours
ART = ol Unit Starts

20.  Starting Reliability - SR

Actual Unit Starts
Atiempted Unit Starts

SR=

Page F-8, 10/0% GADS DATA REPORTING INSTRUCTIONS
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EXEC‘UTION CoPY

ATTACHMENT D
FACILITY FUNCTIONAL DESCRIPTION
(See Section 2.1B)

The Facility is located on the Site near Haina, Hawaii. The Facility employs two (2) combustion
turbines. two (2) heat recovery steam generators,.and a steam turbine in combined cycle mode.
Qutput from each generator will be produced at §3.8kV and transformed to 69kYV for sale to
HELCO. The Facifity will utilize four (4) mechanical forced draft cooling towers. The Facility
will utilize low sulfur fuel to mitigate SO, emissions, and water injection and selective catalytic

reduction to mitigate NO, emissions.

Fuel will be delivered by tank trucks to aboveground storage tank(s) with an approxima:e
capacity of seventy-seven thousand (77,000) barrels. The annual consumption is expected to be
approximately seven hundred thousand (700,000) barrels.

The Facility will be designed to meet the requirements for starting times, ramp rates, and quick
load pickup specified in Section 3.2C.

It is expected that thermal energy in the form of steam and/or heated water will be produced and
sold to other customer(s) pursuant to one (1) or more Thermal Energy Purchase Agreement(s).
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EXECUTION COPrY

ATTACHMENTE
FORM OF INTERCONNECTION AGREEMENT
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EXECUTION COPY

INTERCONNECTION AGREEMENT
between
ENCOGEN HAWAIL L.P.
and
HAWAII ELECTRIC LIGHT COMPANY, INC,
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EXECLTION COPY
INTERCONNECTION AGREEMENT

This INTERCONNECTION AGREEMENT (this "Agreement"), is made as of
this 22nd day of October, 1997, between ENCOGEN HAWAIL, L.P., a Delaware limited -
partnership with its principal offices in Dallas, Texas ("SELLER"), and HAWAIl ELECTRIC
LIGHT COMPANY, INC a Hawaii corporation with its principal offices in Hilo, Hawaii
("HELCO"), _

RECITALS:

A. SELLER and HELCO have entered into a certain Power Purchase Agreement -
dated as of October 22, 1997 (the "Power Purchase Agreement” or “PPA™), pursuant to which
SELLER wil! seil to HELCO electric output from an approximately 60-megawatt diesel oil-fired
power production facility (the "Facility”) to be constructed in Haina, Hawaii,

B. In order to permit a flow of electricity berween the Facility and HELCO's existing
electric system, certain interconnection facilities need to be constructed, all as more particularly
described on Schedule | artached to this Agreement (collecnvely. the "Interconnection
Facilities™),

C. Pursuant to Decision and Order No. 15053 (“D&O No. 15053™) issued by the
Hawaii Public Utilities Commission (“PUC™), HELCO is required to design, procure and
CONStruct & new sixty-nine (69) kilovolt (kV) transmission line from Kearuku to the New
Switching Station, all as more particularly described on Schedule 2 attached to this Agreement
(the “New Transmission Line™) and SELLER is required to make certain payments to HELCO in
connection with the New Transmission Line.

D. SELLER and HELCO desire to.set forth their respective responsibilities for the
design, engineering, construction, ownership, operation and maintenance of the Interconnection
Facilities, and certain costs and obligations associated therewith, and their respective
responsibilities concerning the New Transmission Line pursuant to the terms and conditions of
this Agreement.

NOW, THEREFORE, in consideration of the foregoing recitals, and for other
good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged,
each of SELLER and HELCO agrees as follows:

AGREEMENI

1. Definitions. Unless otherwise defined herein, ail capitalized terms used in
this Agrcerncnt shall have the meanings assigned to such terms in the Power Purchase -
Agreement,
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(8)  “Baseline Interconnection Configuration™ shall have the meaning
set forth in Section 6(b).

(b)  “Contractors” shall have the meaning set forth in Section 2(5).

(¢)  “Independent Engineer” shall have the meaning sc; forth in Section

10{a).

(d)  “New Switching Station™ shall mean the new switching station to
be designed and constructed by SELLER and transferred to HELCO as depicted in Exhibit 1 to

Schedule 1 attached to this Agreement.
(e) “Plans" shall have the meaning set forth in Section 2(c).
H “Point of Intercornection™ shall mean the point at the New

Switching Station side of the high side step up transformer isolating switch, as depicted on the
interconnection diagram attached as Exhibit 1 to Schedule | to this Agreement.

(8) “Reconductoring Costs™ shall have the meaning set forth in
Section 10.

(h)  “Residual Payment Amount” shall have the meaning set forth in
Section 7(b).

(i) “Scope of Work" shall have the meaning set forth in Section 10(b).

()  “Specifications” shall have the meaning set forth in Section 10(b).
(k) “Standa:d.'_._" shall have the meaning set forth in Section 2(c).

m *Transfer Date" shall have the meaning set forth in Section 7(a).

2. Design Engineeri 1C ion of ion Fasiliti

(a)  SELLER shall be responsible for the design, engineering and
construction of the [nterconnection Facilities.
(®)  SELLER may, at its option, engage third party consultants or

contractors (the "Contractors™) to perform its obligations hereunder; provided that SELLER's
selection of any Contractor shall be subject to HELCO's prior approval, which approval shall not

be unreasonably withheld.
()  The design and engineering plans (the "Plans") of SELLER
regarding the Interconnection Facilities shall comply with (i) all applicable laws; (i) HELCO's
2
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design specifications and construction standards listed on Scheduie 3 and (iii) Good Engineering
and Operating Practices (collectively, the "Standards™). Unless otherwise agreed to by the
parties, HELCO shall have twenty (20) days following receipt of SELLER's Plans for its review,
comment and verification that the Plans comply with the Standards, which verification shall not
be unreasonably withheld. HELCO shali be deemed to have waived its right to review and
comment under this Section 2(c) and to have given its verification with respect to such Plans if it
fails to exercise its rights within such twenty (20) day peried. If HELCO reasonably determines
that SELLER's Plans are not in accordance with the Standards, then it may request in writing a
response from SELLER to its comments and SELLER shall respond in writing within twenty
(20) days of such request by providing (i) its justification for why its Plans conform to the
standards or (ii) changes in the Plans responsive to HELCQ's comments and in accordance with

the Standards.

(dy  SELLER shall permit HELCO to inspect the construction of its
Interconnection Facilities at all reasonable times during normal business hours and upon prior
notice to its designated contact, which if oral shall be promptly documented in writing. SELLER
shall also provide HELCO with monthly progress reports on the status of the construction. At
HELCO's reasonable request, SELLER shall provide HELCO an opportunity to meet with
eppropriate personnel and any contractors to discuss and assess any such progress report.

(e) Construction of the Interconnection Facilities shall be completed
and the Interconnection Facilities shall be demonstrated to be commercially operable by the
Phase | In-Service Date Deadline, as extended for Force Majeure. In the event that SELLER
fails to complete the Interconnection Facilities by such date, and the components not completed
are necessary to SELLER's eligibility to receive Capacity Charge payments under Article V of
the Power Purchase Agreement, HELCO shall have no obligation to make such Capacity Charge
payments until such work is completed and the conditions of Article V of the Power Purc

Agreement are satisfied, :

(D HELCO and SELLER shall cooperate in good faith to coordinate
tie-in of the Interconnection Facilities to HELCO's electrical system.

3. Goyernmental Approvals. SELLER shall obtain alf required permits,

licenses, approvals and other governmental authorizations (the "Governmenta) Approvals")
required to construct, own and operute the Interconnection Facilities prior to the Transfer Date.
HELCO shall obtain all other Governmental Approvals required, if any, to maintain and operate
the Interconnection Facilities on and after the Transfer Date. On or before the Transfer Date,
SELLER shall provide HELCOQ with copies of all such permits and approvals obtained by
SELLER regarding the construction, ownership or operation of the Interconnection Facilities.

4. Essements snd Rights-of-Way, Etc, SELLER shall obtain all easements

and rights-of-way on the Site and on any other affected property which are required to construct,
maintain and operate the Interconnection Facilities. At HELCO's request, SELLER shall use
reasonable efforts to obtain perpetual easements; provided, that, HELCOQ shall pay or reimburse
SELLER for any incremental costs incurred by SELLER in connection therewith. Such

3
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easements and rights of way shall not contain terms and conditions which are not commercially
reasonable and shall be provided in advance to HELCO for its review. Furthermore, to the extent
the existing easement or right of way relating to SELLER's two one-mile lines are not adequate
to also accommodate the corresponding segment of HELCO's New Transmission Line, SELLER
shall use reasonable efforts to obtain the additional necessary easement; provided thas HELCO
shall pay or reimburse SELLER for any incremental costs incurred by SELLER in connection

therewith,

5. Operation and Maintepance. SELLER shall operate and maintain, at its

cost, the Interconnection Facilities prior to the Transfer Date. On and after the Transfer Date.
HELCO shall own, operate and maintain the Interconnection Facilities, So long as the
Interconnection Facilities are dedicated exclusively to SELLER, SELLER shall reimburse
HELCO for all reasonable and routine operation and maintenance expenses of such facilities,
subject to review and approval by SELLER, which approval shall not be unreasonably withheld.
In the event HELCO taps off the lines or New Switching Station included in the Intercoanection’
Facilities, for its benefit or the benefit of other parties (including, without limitation, other
nonutility generators), HELCO or such other party shall share proportionately in the operation
and maintenance expenses for that specific portion of the Interconnection Facilities. HELCO
shall operate and maintain, at its cost, the remainder of the HELCO transmission system,
inciuding without limitation, the New Transmission Line.

6 P for the I ion Facilit

-(a)  SELLER shall bear the cost of design, engineering and
construction of the Interconnection Facilities. SELLER shall reimburse HELCO for the .
reasonable out-of-pocket costs for any work which may be done on such-Interconnection
Facilities by HELCO or its Contractors pursuant to this Agreement or at SELLER’s request.

(b)  HELCO shall, at SELLER’S option, reimburse SELLER or pay for
any and all reasonable incremental costs which SELLER incurs or would incur relating to the
Interconnection Facilities which are incurred to tie-in the New Transmission Line or which are
necessary to-accommodate the New Transmission Line, including without limitation the costs of
any additional breakers, additional casements or rights of way, or the incremental costs of
additional poles or the use of steel poles in lieu of wood poles, and any costs associated
therewith. For purposes of this Agreement, such “incremental costs” shall include, without
limitation, all procurement and construction costs above and beyond those that would normally
. be incurred in accordance with custom in the power generation industry in connection with 8
four-line (element) breaker and one half configuration, based on six breakers and two -
transformers {the “Baseline Interconnection Configuration™). SELLER shall bear any additional
design costs associated with modification of the Baseline Interconnection Configurstion to
sccommodate the New Transmission Line. -

0cITYIve
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7. Transfer of Ownership/Title.

{a) Following compietion of the construction of the Interconnection
Facilities (but prior to the Phase | In-Service Date Deadline, as extended for Force Majeure),
SELLER shall transfer (such transfer date, the “Transfer Date™) to HELCO a!l of SELLER's
right, title and interest in and to the Interconnection Facilities to-the extent that such facilities
were constructed and owned by SELLER. [n connection with the iransfer of the [nterconnection
Facilities, SELLER shall transfer and assign to HELCO all applicable manufacturer's or
Contractor's warranties which are assignable. The Interconnection Facilities shall be transferred
by SELLER to HELCO “as is, where is” and SELLER shall not provide any warranty
whatsoever regarding the interconnection Facilities, other than the assignment of such
manufacturer's or Contractor’s warranties.

(b) HELCCQ's title and ownership of the [nterconnection Fecilities shali
be free and clear of subcontractor liens and encumbrances, subject to the following restrictions:
{1) SELLER shail reserve and shall.at all times have the right to use the [nterconnection .
Facilities (as the same may be replaced, expanded, or modified) for so long as the Facility (as the
same may be replaced, expanded, or modified) continues operations at the Site; provided, that,
SELLER shalf have no right to use the Interconnection Facilities subsequent to the termination of
the PPA or to receive the Residual Payment Amount (as defined herein) if such termination is the
result of an event of default by SELLER pursuant to Sections 7.1A{4), (7), (8), (%), {12}, (1),
{18) or (19) of the PPA; and provided, firther, that in the event the SELLER notifies HELCO
that the Facility has ceased operations, HELCO shall, within thirty (30) days, pay SELLER an
amount (the "Residual Payment Amount") to be determined by the parties in good faith based
upon depreciated book value or salvage value of the Interconnection Facilities, whichever is
‘greater (or by appraisal if the parties cannot agree within thirty (30) days) based upon the
residual value of the Interconnection Facilities at the time the Facility ceases 1o operate and such
right of access terminates; and (2) until such time as the Residual Payment Amount is: paid and
except as specifically provided otherwise in Section 8, HELCO shall not relocate the
Interconnection Fecilities or sell, lease or otherwise encumber such facilities without SELLER'S
prior written consent.  SELLER's continuing right to use the Interconnection Facilities after the
term of the PPA as provided herein shall not, in and of itself, create any right of access 0
HELCO's electrical system for purpeses of wheeling to other purchasers of energy and/or

_capacity and shall not preclude HELCO from charging for such wheeling services to the extent
permitted by law and apphca.hle regulations.

(c) In connection with the transfer of the Interconnection Facilities to
HELCO, SELLER shall, at its option, grant or transfer 1o HELCO such easements, rights of way,
or licenses as the case may be necessary to operate and maintain the Interconnection Facilities on
and after the Transfer Date. '

(d)  Inconnection with SELLER's transfer of the Interconnection
Facilities, HELCO shall be responsible for and shall pay any and all expenses, costs and taxes in -
connection with the transfer of the [nterconnection Facilities and shall indemnify and make
SELLER whole for any such taxes, expenses or costs. On and after the Transfer Date, HELCO

5
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shall be respousible for all property and other taxes associated with the ownership and operation
of the Interconnection Facilities.

{¢)  During the term of the PPA, the Interconnection Facilities shall be
dedicated primarily to accomsmodate the delivery of electricity by SELLER to HELCO under the
PPA (or, if applicable, by HELCO to SELLER), and SELLER shall not use the Interconnection
Facilities in a manner that conflicts or interferes with the performance of its obligations undcr the

PPA,

8. Relocation of Interconnection Fagilities. Should HEI-CO be required after
the Transfer Date, pursuant to (i) terms of an applicable easement relating to such
Interconnection Facilities or (ii) a request by the State of Hawaii or a county thereof in the event
such Interconnection Facilities fall within Hawaii's or such county's right of way, to relocate any
part of the Interconnection Facilities, SELLER shall pay or reimburse HELCO for its reasonsble,
out-of-pocket cost and expenses in connection with such relocation and the reconnection of the -
Facility with HELCO"s electrical system; provided, that, HELCO shall use reasonable efforts to
effect such relocation in a prompt and cost effective manner and shall, during any related.
disconnection of the Facility, continue to make Capacity Charge payments under the Power

Purchase Agreement.

(a) HELCO shall provide SELLER with monthly progress reports (or
such other reports as filed by HELCO with the PUC) documenting HELCO's progress in
constructing the New Transmission Line; provided, that, HELCO's obligations to purchase
energy and capacity under the Power Purchase Agreement shail not be affected in any way by
HELCO'’s failure to complete or delays in completing the New Transmission Line. HELCOQ
shall have full responsibility for and shail bear any and all costs of such actions or equipment as
may be necessary for HELCO to accept the full elecmrical output of the Facility. [n the event that
HELCO is unable to accept the full electrical output of the Facility due to its failure to take such
actions, HELCO shall be obligated to pay SELLER the Capacity Charge payments to which it
would have been entitled under the PPA if HELCO had taken such necessary actions,

{(®) Inconnection with the New Transmission Line, SELLER agrees to
pay HELCO an amount equal to the Reconductoring Costs (as determined pursuant to Section
10) in three {3) installments as follows:

Upon the issuance of final, non-appealable

PUC Order approving the PPA: ‘ 30%
Upon HELCO’s receipt of final

Environmental Impact Statement

regarding the New Transmission Line: 30%

Upon energizing and placing of the New

6
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Transmission Line in service: 40%

Such amounts shall be due and payable by SELLER to HELCO within thirty (30) days
after SELLER's receipt of: (i) 2 certificate signed by a duly authorized officer of HELCO,
certifying that such milestone event has occurred; and (ii) such other supporting evidence and
documentation as SELLER shall reasonably request. Except as provided in this Section 9(b),
SELLER shall not be responsible for any other costs related to the New Transmission Line.

{c) Upon compietion of the New Transmission Line, HELCO and
SELLER shall cooperate t6 coordinate the tie-in of the New Transmission Line with
Interconnection Facilities in & manner that minimizes the interruption of the Facility operation;
provided that during such interruption HELCO shall remain obligated to make Capacity Charge
payments to SELLER as provided in the PPA.

10.  Determination of Reconductoring Costs.

(a) The parties shall hire an independerit engineer (the "Independent
Engineer") from the list of qualified independent engineers set forth on Schedule 4 attached
hereto to determine the cost of reconductoring HELCO's sixty-nine (69) kV transmission line
from its Waimea Substation to its Honokaa substation (such cost, the "Reconductoring Costs™).

(®)  The scope of work to be performed by the Independent Engineer .
{the “Scope of Work™) and the reconductoring specifications (the “Specifications™} shall be
mutually determined by the parties within forty-five (45) days following the PUC Submittal Date
and shall be attached as Schedule 5 to this Agreement.

(¢)  The cost of the work to be performed by the Independent Engineer
as provided in Section 10(b) shall be borne by SELLER.

@ The Reconductoring Costs shall include only the cost of replacing
the existing conductors (as of the date of this Agreemrent) on the Honokaa-Waimea 69 kV
transmission line, inciuding, but not limited to, normal AFUDC (as determined in accordance
with custom in the power generation industry), swilching costs, traffic control costs and other
costs normally incurred by HELCO in such reconductoring projects, but shall exclude the costs
of polé replacement, unless such pole must be replaced by a larger pole to accommodate a higher
rated conductor. Replacement of deteriorated poles shall not be included in determining
Reconductoring Costs unless the pole would have been replaced under the foregoing sentence
regardless of its condition.

(e) The Independent Engineer’s determination of the Reconductoring
Costs in accordance with the Scope of Work and the Specifications shall be accepted by the
parties for purposes of calculating the payment pursuant to Section 9(b), unless either party can
demonstrate the existence of a material error or omission by the Independent Engineer in making
such determination. In the event of a dispute regarding such determination which is not resolved
within thirty (30) days, the parties shall appoint a new Independent Engineer from the list on

7
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Schedule 4, who .vfhall review the work performed by the first Independent Engineer and issus a
determination which shall be binding on the parties. The cost of the new [ndependent Engineer
shall be bome by both parties equally.

1. - Indemnification. In connection with the performance of this Agreement,
cach party agrees to indemnify and hold harmless the other party from and against any and all -
liabilities, claims, losses, damages, or expenses, including reasonable counsel fees, whether -
arising before or afier completion of the work hereunder, which may be incurred. or sustained by
the indemnified party by reason of the negligence, willful act or omission of the other party.

12,  PUC Approval.  The parties’ respective oblignﬁons hereunder shall be
contingent on HELCO's receipt of the PUC Order as defined in the PPA. )

13.  Assignment The parties shall have the right to assign this Agreement to
the same extent the PPA may be assigned pursuant to Article XV1I thereof.

14.  Dispute Resolution. Except as provided in Section 10(e), any dispute.
arising under this Agreement shali be resolved, if possible, by HELCO's Presidentand
SELLER's project manager, or their respective designees, and any remaining disputes shall be
resolved pursuant to arbitration in accordance with the procedures set forth in Article XIV of the
PPA, or in the case of a dispute under Section 2(c) hereof, under Section 2.4C of the PPA,

{5.  Counterparts. This Agreement may be executed in several counterparts
and all so executed counterparts shall constitute one Agreement, binding on both parties thereto,
notwithstanding that both parties may not be signatories to the original or the same counterpart. .

16.  Jepmination: Survival. This Agreement shali be effective upon execution
and shall be-co-terminous with the Power Purchase Agreement, except for Sections 7{b).and 11
which shall survive termination. ‘

‘ : 17.  Governing Law and Interpretation. Interpretation and performance of this
Agreement shall be in accordance with, and shall be controlled by, the laws of the State of

Hawaii, other than the laws thereof that would require reference 1o the iaws of any other
Jjurisdiction. .

18.  Modification or Amendment. No modification, amendment or waiver of
all or any part of this Agreement shall be valid unless it is reduced to writing and signed by both

parties. :

19.  Notices. Except as otherwise specified in this Agreement, any notice,
demand or request required or authorized by this Agreement to be given in writing to & party.
shall be either personally delivered or mailed by registered or certified mail (retumn receipt
requested) postage prepaid to such party at the following address: :

Ifto SELLER: Encogen Hawaii, L.P.

8
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¢/0 Enserch Development Corporation
1817 Wood Street, Suite #550 - West
Dallas, TX 75201

Attention: Vice President - Administration
(214) 670-2712 (telephone)

(214) 670-2974 {fax)

Ifto HELCO: Hawaii Electric Light Company, Inc.
P.O. Box 1027 -
Hilo, Hawaii 96720-1027
Attention: Manager, Production (or such other person who may be
designated in writing by HELCO)

The designation of such person and/or address may be changed at any time by either
party upon written notice given pursuant to the requirements of this Section 19. A notice served

by mail shall be effective upon receipt.

20. Mo Party Decmed Drafter. No party shall be deemed the drafier of this
Agreement, If this Agreement is ever construed by a court of law, such court shall not construe

this Agreement or any provision hereof against any party a3 the drafter.

21, Headings. The paragraph headings of the various sections have been
inserted in this Agreement as a matter of convenience for reference only and shall not modify,
define or limit any of the terms or provisions hereof and shall not be used in the interpretation of

any term or provision of this Agreement.

22,  Np Waiver. The failure of either party to enforce at any time any of the
provisions of this Agreement, or to require at any time performance by the other party of any of
the provisions hereof, shal] in no way be construed to be a waiver of such provisions, nor in any
way 1o affect the validity of this Agreement or any part hereof or the right of such party
thereafier to enforce every such provision.

23, Severability. If any term or provision of this Agreement or the application
thereof to any person, entity or circumstance shall to any extent be invalid or unenforceable, the
remainder of this Agreement, or the application of such term or provision to persons, entities or
circumstances other than those as to which it is invalid or unenforceable, shall not be affected
thereby, and each term and provision of this Agreement shall be valid and enforceable to the
fullest extent permitted by law.

24.  Entirc Agreement. Except to the extent covered under the PPA, this
Agreement shall constitute the entire agreement berween the parties with respect to
interconnection of the Facility with HELCO’s electrical system, and shall supersede all prior
contracts, proposals, negotiations, and discussions, whether written or oral. This Agreement
shall govern in the event of a conflict es to interconnection matters between this Agreement and

the PPA.

®kITTTve
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IN WITNESS WHEREOF, the partics have executed this Agreement as of
the day and year first above written. '

HAWAII ELECTRIC LIGHT COMPANY, INC.
By:

Name:
Tidle;

By:
) Name:
Title:
ENCOGEN HAWAIL, L.P.

By:

A General Partner

By:

Name:
Title:

10
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LIST OF SCHEDULES
interconnection Facilities
New Transmission Line
List of HELCO Design Specifications and Construction Standards -
List of Independent Engineers

Scope of Work; Specifications
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SCHEDULE 1

Interconnection Facilities

The Interconnection Facilities set forth in this Schedule 1 shall be installed to form a connection
berween the Facility and HELCO's electrical system. For the purposes of this Interconnection
Agreement. HELCO's electrical system begins at the edge of the Honokaa - Puukapu 69-kV
transmission line right-of-way (the "HELCQ ROW") and adjacent to the Honokaa substation
where the two, new 69-kV transmission lines from the New Switching Station shall connect (by
means of a flying tap) 10 the existing Honokasa - Puukapu 69-kV transmission line - forming 2
Hamakua - Honokaa 69-kV transmission line and a Hamakua - Puukapu §9-kV transmission line.
The two, new 69-kV transmission lines will be terminated onte an anchor pole (if applicable)
instatled by HELCO at EDC's cost within the HELCO ROW.

The Interconnection Facilities shall be comprised of all power system equipment installed by
SELLER and other reiated equipment as necessary for the interconnection in conformance with
the Specifications and Standards listed on Schedule 3. between the high-side switches of the
Faciline's 13.8/69-kV step-up transformers and HELCO's electrical system, inciuding the
following elements, as depicied in Exhibit I:

1. “The 69-kV New Switching Station, including site preparation, fencing. gates, trénching
for cable placement, structures, and buswork conﬁgurcd initially to operate with six (6)
breakers arranged in & breaker-and-a-half scheme.'

One {1) 69-kV transmission line from the New Switching Station 10 the HELCO ROW
system. approximateiy one {1y mile in lenglh. referred to as the Hamakua - Honokaa
69-kV transmission line.

i
H

One (1) 69-kV transmission line from the New Switching Station to the HELCO ROW
svstem. approximately one (1) mile in length, referred to as the Hamakua - Puukapu
69-kV transmission line.

(")

4, Six (6} 69-kV circuit breakers. and associated switches, relays, protection. and controls
for the New Switching Station connection of;

4.a. . the Facility's rwo (2) 13.8/69-kV generator step-up transformers, each ratéd
adequately to handle the entire output of the Facility;

4.b. the Hamakua - Honokaa 69-kV transmission line; and

" The New Switching Station site preparation. fencing. 2nd gates will be designed to accommodate a maximum of
nine (9) 69-kV circuit breekers arranged in a breaker-znd-a-half scheme.

* The new Hamakua-Honokas 69-kV transmission line and the new Hamakus-Puukapu 6%-kV transmission line
may be supported on two. separate, wood pole lines. or on a single, steel. double«cirguit tower line.

Schedule |
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4.c.  the Hamakua - Puukapu 69-kV transmission linc.

In the event HELCO reasonably requests a change in the configuration from that depicted
on Schedule 1, SELLER shall in good faith consider measures o accommodate HELCO's
request; provided, that, HELCO shall reimburse and make SELLER whole with respect
to all direct or indirect costs or loss of revenues resulting from accommodating HELCO's
request.
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New T ission Li

The New Transmission Line facilities shall be installed by HELCO in conformance with the
Specifications and Standards listed on Schedule 3, and shall‘include the following ¢lements as
depicted on Exhibit 1:

I

One (1) 69-kV transmission line from the New Switching Station to HELCO's existing
Keamuku substation, approximately twenty-nine (29) miles in length, referred to as the
Hamakua - Keamuku §9-kV transmission line.

Four (4) 69-kV circﬁit breakers two (2) at the New Switching Station and two (2) at the

Keamuku Substation, and associated switches, relays, protection, and controls for the
breaker-and-a-half New Switching Station connection of the Hamakua - Keamuku 69-kV

transmission line.
Modifications to HELCO's Keamuku substation associated with the breaker-and-a-half
connection of the Hamekua - Keamuku §9-kV transmission line.

Reconductoring and/or rebutlding the 69-kV transmission line segments from:
4.a.  Keamuku substation to Puvhuluhulu substation; |
4,b.  Puuhuluhulu substation to Puuwaswaa substation; '

4c. Puuwaawaa substation to Huchue; and

4d. Huehue substation to _Keaholc substation.

Addition of twelve {12) megavars of 69-kV shunt capacitors in West Hawaii,

Schedule 2
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SCHEDULE 3
HELCO Design Specifications sad on Stand

Hawaii Electric Light Co. Inc.'s Overhead Transmission Line Désign and
Construction Specifications {a copy of which is on file at the offices of HELCO and Enserch), as
transmitted by HELCO to Enserch on or about October 10, 1995, .

Schedule 3




Mr. Mark Shaw

C. H. Guernsey & Company
5555 N. Grand Blvd.
Oklahoma City, OK 73112
405-947-5518
405-947.5542 (fax)

Mr. M. L. Norton :

Miner & Miner Consulting Engineers, Inc.
910 27th Avenue

Greeley, CO 80631

970-352-3706

970-352-3716 (fax)

Sylva Engineer Corp.
1303-B Sherwood Forest
Houston, TX 77043
713-973-7329
713-973-7359 (fax)

R. W, Beck

2101 Fourth Avenue
Suite 600

Secattle, WA 98121.2375
206-441-7500
206-441-4962 (fax)

Schedule 4
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To Estimate the ¢ : xTTT .

1. Scope. The Independent Engineer shall provide a cost estimate for the reconductoring of
the existing 69-kV line between Hawaii Electric Light Company’s (HELCO) Honokaa and
Waimea Substations. The cost estimate shall include the labor and equipment cost of all removal
of conductor. insulators and miscellaneous hardware net of material salvage value shown in
HELCO's accounting property records. The cost estimate shall include labor, equipment and
materigl cost of new poles, conductors, insulators, guys, anchors and other miscellaneous
hardware required to make the facilities complete and operational. The cost estimate shall
include the cost of required pole relocations and the transfer of existing distribution facilities to
new and relocated poles. The reconductoring cost estimate shall not include any cost of ordinary
replacement of deteriorated facilities. The Independent Engineer shall be a currently licensed

Professional Engineer in the State of Hawaii.

The Independent Engineer shall utilize as the primary basis for the cost estimate 2t least four

. similar projects commenced or completed within the last 24 months. At lesst two such projects
shall have been in the State of Hawaii, and if possible, publicly bid. The remaining two projects

shall have been publicly bid. The Independent Engineer shall provide to both parties a copy of

all documents and data relied upon in producing the cost estimate,

2. References. The independent engineer shall utilize the Standards referenced in
Section 2(c) of this agreement. ,

3. Materials, The facilities shall be designed using HELCO's material standards. HELCO

will provide & list of acceptable materials in use prior to commencement of work The new
conductor shall be 556.5 kemil AAC (Dahlia). The shield wire shall be 195.7 kemil (Amherst).

4. Information To Be Provided to the Independent Engineer. HELCO shall provide "as
built” drawings of the existing facilities including diswribution underbuild.

S, Ipformation To Be Provided By the Independent Engineer. The Independent Engineer
shall provide a labor and material cost estimate for the project along with & discussion of the
development of the cost estimates inciuding sdjustments made. The cost estimate shall be:
broken down by construction units with all distribution shown as separate construction units.
Prior to commencing work on the cost estimate the [ndependent Engineer shall also provide plan
and pole framing elevation drawings for approval of both Enserch and HELCO. A bill of
materinls retired and a bill of materials installed shail aiso be provided for approval prior to

commencing work on the cost estimate.

Schedule §
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ATTACHMENTF
FACILITY LOCATION AND LAYOUT
{See Section 2.1C)
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ATTACHMENT G
SUMMARY OF MAINTENANCE AND INSPECTION PERFORMED
IN PRIOR CALENDAR YEAR
{See Section 3.2B(5))

DATE WORK ORDER SUBMITTED: 06/28/96

WO#: 11451 .

EQUIPMENT #  1CCF-TNK-1

EQUIPMENT DESCRIPTION:  AMMONIA STORAGE TANK 1

PROBLEM DESCRIPTION: PURCHASE EMERGENCY ADAPTER FITTINGS FOR
UNLOADING GASPRO TANKS TO STORAGE TANK

WORK PERFORMED: PURCHASED THE NEW ADAPTERS AND VERIFIED THEIR |
OPERATION,

COMPLETION DATE: 06/28/96
WORK ORDER COMPLETED BY: AA

------- —~END OF CURRENT WORK ORDER--ceemeeemeeee

DATE WORK ORDER SUBMITTED: 05/19/96
WO#: 11136

EQUIPMENT #:  1WSA-BV-12

EQUIPMENT DESCRIPTION:  MAKE-UP Pl ISOLATION

PROBLEM DESCRIPTION: *D* MAKE-UP PUMP P [SOLATION FITTING LEAKING ON

SPOOL SIDE

WORK PERFORMED: REMOVED AND REPLACED FITTINGS AND FLANGES
WITH STAINLESS STEEL. THIS WORK WAS DONE DURING PUMP OVERHAUL ON

WO 1374. JH

COMPLETION DATE: 06/28/96
WORK ORDER COMPLETED BY:BB

END OF CURRENT WORK ORDER
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ATTACHMENT H '
QUALIFIED INDEPENDENT ENGINEERS LIST
’ {See Section 3.3D)

Black & Veaich R. W. Beck

8400 Ward Parkway 2101 Fourth Avenue

P. 0. Box 8405 Suite 600

Kansas City. Missouri 64114
Phone: {913) 339-2530
FAX: (913)339-2934

Burns & McDonnell

4800 East 63rd Street
Kansas City, Missouri 64130
Phone: (816) 822-3091

FAX: 816-333-3690

Parsons Brinckerhoff Energy Services, Inc,
303 Second Street, Suite 850

San Francisco, CA 94107-1368

Phone: (415) 281-8700

‘FAX: (415)281-8707

Raytheon
3000 W, MacArthur Boulevard

Santa Apa, CA 92701
Phone: (714) 662-4000
FAX: (714) 662-4048

Sargent & Lundy

55 East Monroe Street
Chicago. Illinois 60603-5780
Phone: {312) 269-2246

FAX: (312) 269-3146

Stone & Webster Engineering Corporation
7677 East Bertry Avenue

Englewood, Colorado 80111-2137

Phone: (303) 741-7103

FAX: (303)741-7670

Seattle, WA 98121-2375
Phone: (206) 441-7500
Fax: (206)441-4962.
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ATTACHMENT |
ADJUSTMENT OF CHARGE?Z
(See Sections 3.2C(23),. 3.2}, 5.1, 8.4)
Charges subject to adjusiment based on GDPIPD will be adjusted by the following formula:

New Charge = Base Charge x GDPIPD

GDPIPDy 5
where
New Charge = adjusted charge
Base Charge = charge (in dollars) calculated per this Agreement

GDPIPDeppent = GDPIPD, as adjusted, in effect at the time the
~ energy is delivered

GDPIPDy ¢ = The “Final" GDPIPD for the Third Quarter of the
year prior to the Reference Year.

An adjustment shall be made on each January 1 equal to one hundred percent (100%) of the
percentage change between the “Final™ Third Quarter Reference Year GDPIPD (“GDPIPDg g ™)
and the previous vear's Third Quarter “Final™ GDPIPD value.

When adjusting the charges subject 10 adjustment based on GDPIPD. the adjustment shall first
apply to the energy delivered by SELLER to HELCO in the month of the adjustment date
{January 1) and then invoiced for payment in the following month.

For purposes of this Attachment, the term “Reference Year" refers to the base year specifically
referred to within the Agreement as the starting point for escalation.
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ATTACHMENT J
REQUIRED INSURANCE
(See Article XIII)

(a)  Worker's Compensation and Employers’ Liability. This coverage shall include
worker’s compensation, lemporary disability and other similar insurance required by applicable
Hawaii state or U.S. federal laws. If'exposure éxists, coverage required by the Longshore and
Harbor Worker's Compensation Act {33 U.S.C. § 688) shall be included. Additionally, coverage -
under this subsection shall include a Voluntary Compensation and Employers' Liability
endorsement for employees not subject to the Workers' Compcnsanon laws. Ernployen
Luablhty coverage limits shall be no less than:

Bodily Injury by Accident - $1,000,000 cach Accident
Bodily Injury by Disease - §1,000,000 each Employee
Bodily Injury by Disease - $1,000,000 policy limit

()  General Liability Insurance. This coverage shall include either Comprehensive
General Liability, Commercial General Liability Insurance or the reasonable equivalent thereof,
covering all operations by or on behalf of SELLER. Such coverage shail provide insurance for
bedily injury and property damage hablhty for the limits of liability indicated below and shall

include coverage for:

(1)  Premises, operationsl. and mobile equipment,
(2)  Products and completed operations,
{3) - Owners and contractors prote_ctive liability,
C(4) | Contractual liability,
{5}  Broad form property damage (including completed oberau'ons).
(6)  Explosion, collapse and underground hazard, and
() Personal injury liability.

Limits of liability for such coverage, which may be provided with umbrelle and/or
excess insurance coverage, shall be:

Bodily Injury & Property $20,000,000 per occurrence and
Damage $20,000,000 aggregate annually

(c) Automobile Liability Insurance, This insurance shall include coverage for owned,
leased and non-owned automobiles. The Jimits of liability shall be & combined single limit for-

J-1
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bodily injury and property damage of Two Million Dollars ($2,000.000) for each occurrence and
in the aggregate ennually. If general liability insurance is provided by a commercial general
liability pelicy. then such general liability policy shall include coverage for automobile
contractual liability as required under this item (c).

(d)  Builders All Risk Insurance. This insurance shal] include coverage for earthquake
and flood perils including transit (excluding ocean transit), testing, incidental storage, structures.
buildings. improvements and temporary structures used in construction, or part of the permanent
Facility from the start of construction through the earlier of the End of Phase 2 Start-Up or the
effective date of the policy coverage set forth in paragraph (¢). The amount of coverage shall be
purchased on a full replacement cost basis, and the sublimits for earthquake and flood perils shall
be 40% of replacement cost at such time up to Twenty Million Dollars ($20,000,000), if such
insurance amounts are available on commercially reasonable terms. The coverage shall be
written on a standard “ISO™ "All Risks” completed value form or equivalent and may allow for
reasonable other sublimits including, but not limited to, One Million Dollars ($1,000,000) for

. transit and Five Million Dollars ($5,000,000) for incidental offsite storage. Cowverage shall be
extended to include testing.

{e) AN Risk Property/Comprchensive Boiler and Machinery Insurance (Upon
Completion of Construction). This insurance shall provide All Risk Property Coverage
. (including the perils of earthquake and flood) and Comprehensive Boiler and Machinery
Coverage against damage to the Facility. The amount of coverage shall be purchased on 2 full-
replacement cost basis and the sublimits for earthquake and flood perils shall be no less than
Twenty Million Dollars ($20,000,000), if such insurance amounts are available on commercially
reasonable terms. Such coverage may allow for other reasonable sublimits. Such policies shail
be endorsed to require that the coverage afforded shall not be canceled (except for nonpayment
of premiums) or reduced without at least thirty (30) days prior writien notice 1o SELLER and
HELCQO. provided. however, that such endorsement shall provide (i) that the insurer may not
cancel the coverage for non-payment of premium without giving SELLER and HELCO five (5)
days notice that SELLER has failed 1o make timely payment thereof, and (ii) that. subject to the
consent of the Financing Parties, SELLER or HELCO shall thereupon have the right to pay such
premium directly to the insurer.

H Business Interruption Insurance (Upon Completion of Construction). This
insurance shall provide coverage for all of SELLER's costs to the extent that they would not be
eliminated or reduced by the failure of the Facility to operate for & period of at least twelve (12)
months following a covered physical damage loss deductible period or reasonable dollar
deductible.

{g)  Project Liability Errors and Omissions. SELLER shall be adequately protected
against project liability errors and omissions on account of negligent actions or inactions of

architects, engineers, contractors and subcontractors involved in the construction of the Facility.
This protection may be provided through any one or more of the following mechanisms:
(1) construction centract(s) with the above parties who have sufficient financial creditworthiness

J-2
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to cover project liability errors and omissions; (ii) other agreement(s) with the abave parties; or
{iii) reserve account(s) which may be used to correct material deficiencies associated with the
Facility as a result of negligent actions or inactions of the above parties.

(h)  Ocean Transit. SELLER shall take reasonable action to ensure that the risk of
loss or damage 1o any material items of equipment which are subject to ocean transit is
adequately protected against by the terms of delivery from contractors or suppliers of such
equipment or SELLER s own insurance coverage. .
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ATTACHMENTK .
CALCULATION OF RAMP DERATING PENALTY
{See Section 8.1C)

Example:
Capacity Charge Rate _ $0.01981/kWh
Unit capacity ' 25 MW
Unit capacity during ramp derating period 21 ;5 MW
Ramp derating 5 MW
Duration of ramp derating period 48 hours
Penaity = . $0.01981/xWh x 3,500 x 48 |

= $0.01981 x 3,500 x 48

= 33,328.08

K-1
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ATTACHMENTL
CAPACITY TESTING PROCEDURES
{Sec Section 3.2C(22))

L Initial Acceptance Tests

A.  When Phase | and Phase 2 of the Facility are ready for their respective Initial
Acceptance Test, SELLER shall notify HELCO at least seven (7) days prior to such test and shall
coordinate with HELCO. SELLER shall perform and HELCO shall monitor such test no carlier
than seven (7) days of HELCO's receipt of such notice.

B. The Initial Acceptance Test shall be performed for each of Phase | and Phase 2 as
follows: _ .

) (1) The test shall last for forty-eight (48) hours and shall be scheduled on the
start-up plan provided by SELLER to HELCO in accordance with Section 5.1

{2)  During the test period, the Facility shall operate in accordance with the
Dispatch instructions of HELCO's System Operator, subject in ali cases to Good Engineering
and Operating Practices and the safety and design limits of the Facility as specified by the
applicable equipment manufacturers,

(3)  IfSELLER and HELCO are satisfied with the Initial Acceptance
Test, Firm Capacity shall be designated by SELLER up to the minimum average capacity
level that the Facility is able to sustain over a fifteen (15) minute interval in which the
Facility is being dispatched at maximum capacity; provided that SELLER may not
without HELCO's consent, set the Firm Capacity at a level in excess of the Committed
Capacity.

{4}  If either SELLER or HELCO reasonably believes that an abnormal
condition occurred which may have adversely impacted the Initial Acceptance Test, such party

may request & re-test at such party’s expense.

(5)  If, following two re-tests, the parties cannot agree that such Initial
Accepiance Test produced accurate and reliable results, the parties shall hire a Qualified
Independent Engineer, from the list set forth in Attachment H, to observe a third test and declare
the Firm Capacity. The cost of such Qualified Independent Engineer shall be shared equally by

the parties.

(6)  The parties shall not hire a Qualified Independent Engineer if following
two or more re-tests both parties agree that such Initial Acceptance Test produced inaccurate or
unreliable results; provided that the provisions regarding the hiring of a Qualified Independemt
Engineer shall apply if the parties fail to agree to the results of any subsequent test.
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()  HSELLER is unable 1o complete the Initial Acceptance Test ora
subsequent test for any reason, it shall be permitted o re-conduct such test.

C. If SELLER’s scceptance test under its construction contract includes the
requirements set forth for the Initial Acceptance Tests provided hereby, and HELCO has an
adequate opportunity to monitor such test, the Facility shall, upon passing such acceptance test,
be deemed to have passed the Initial Acceptance Test provided herein, without the need 1o
conduct a separate iest.

1L Subsequent Capacity Tests.

The procedures set forth for Initial Acceptance Tests shall apply to any subsequent
Capacity Test, except that (1) such test shall last twenty-four (24) bours; (2) such test shall be
observed by appropriate qualified HELCO persoanel; and {3) during such test, HELCO shall
also, if appropriate, test the ramp rates of the Facility, all in accordance with Section 3.2 of this
Agreement and Good Engineering and Operating Practices.
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ATTACHMENT M
UNIT INCIDENT REFORT
(See Section 3.2B(4))
Unit: Date: No.
Plant CT1 - CT2 s§T
[ } Unit Trip
Start []Test
[ } Forced Outage
End [ ] Fail To Start
[ ] Risk Condition
Duration [] Force Majeure
[} Other
Derating { ] Derating

The on-duty Control Room Operator is responsible for the completion of this report each
time a unit experiences an unplanned Shutdown, Start Failure or Derating. Auach Trip
Log and Sequence of Events Log to this report for unit trips or when appropriate. Before
resetting alarms and relays, verify that all alarms and protective relay actions are listed on’
the printout. If not listed, record them and attach to report.

Unit Status Prior to lacident: ( ] Start-Up  Load:
[ ] On-Line Voltage:

Load: * []}Constant Typeof Fuel: [ ] Diesel
[ ) Increasing [ ] Other
[ ] Decreasing (]
Cause of Incident: [ 1 HRSG Trip
' { ] Turbine Trip
[ ] Generator Trip
Derating:
CTI1 Derated MW output Hours MW hours(MW*Hrs)
CT2 Derated MW output Hours MW hours(MW*Hrs)
ST Derated MW output Hours MW hours(MW*Hrs)

Brief Explanation of Incident;
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Contrel Room Operator: Date/Time:

Lead Technician On Duty: Area Leader:




Linit Incident Report (Page 2)

Corrective Action Taken:
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{Plant Manager)
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ATTACHMENT N
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ATTACHMENT O
DESIGN (AATERIALS

Site Plan

General Arrangement Layout
Plant Description
Preliminary Equipmeiit List’

Preliminary Design and Specifications for Following Major Equipment Components
Combustion Turbine/Generators

Heat Recovery Steam Generators

Steam Turbine/Generator

Main Step-Up Transformers

Cooling Tower |

Black Start Generator

Boiler Feedwater Pumps

Water Treatment System

® ® & & & s & @
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ATTACHMENT P

SAMPLE ENERGY PAYMENT CALCULATION

After Phase 2 in-Service Date

Assump&oné:

1. During May 1997, the Facllity generated electricity during six 15-minute periods (total 1.5 hours).
The final 3rd quarter 1995 GDPIPD (GDPIPDease) Is 107.8 (see United States Department of Commerce News
- report BEA 96-05, Gross Domestic Product: Third Quarter 1995 (Final), Table 4).
3. The final 3rd quarter 1995 GDPIPD (GDPIPDcursent) Is 109.9 (see United States Departmént of Commema
News report BEA 96-40, Gross Domastic Product Third Quarter 1996 (Final), Table 4). -

4. The Facilitysrece (HELCO's total cost of delivered No. 2 fuel oil at Keahole) is 599.84¢/mmBtu (sae HELCO's
Energy Cost Adjustment (ECA) Filing effective May 1, 1897, copy attached as P-3 and P-4).
5. Calculations regarding operation of the Facility are for illustrative purposes only; simple cycle operamn of 2CTs
is not expected in normal operations.

A, Caiculation of Fuel Componentasz 2nd Fuel Componant

15-min.

period
ending
0015

0345

0500

1600

1830

2318

Facility Dispatch
CTiorCY2
{Applicable Equatign)

1CTCC
cn
{Equation 3)

1CTSC
CT1
{Equation 5)

2CT5C
CTt

CT2
(Equation 6}

2CTCC

CT1+8T

CT2+ 8T

{Unequal dispatch
requested; Equation 7}

2CTCC
{(Equation 1)

2CTCC
(Dispatch between
16 and 24 MW,
Equation 2)

Infegrated
Load {L) kWh
kW) Burchased
11,000 2,750
5.006 1250
13,000 3,250
7,000 1,750
6,000 1,500
56,000 14,000
28,000 7,250
27,000 6,750
60,000 15.000
23,000 5.750
P-1

Fuel Componentasse rate {$/xWh}
{Applicable Equation)

{roundead to 6 decimal places)
0.050358 .

(Equation 3}

0.083555
{(Equation 5)

0.075810
0.079552
(Equations 5)

0.038074
0.037845
{Equations 3}

0.034918
(Equation 1}

0.043774
(Equation 2)

Fuel Componentaase (%)
u imal places

138.484500
104.443750

- 251.995500
132.667500
119.328000

531.450250
276.036500
255.453750

523.770000

251.700500
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Total kWh purchased from facility = 42,000 kWh

Total Fuel Componentaase = $1.801.884500

Fuel Component = Fuel Compenentase x Faciltysrcs / Fuslase
= $1.801.884500 x 5§.0984 /4.35324

= §2482.85
B. Cakulation of Variable O&M Componentuss and Varable O&M Component

(i} Cailcutation of Variable Componant
Variable Componant = $0.00052/kWh x 42,000 kW = $38.640000 (1895 §)

(i Calculation of Cvernaul Component
Total CT1 aperating hours (from Part A) = 1.5 hours
Totaf CT2 operating hours (from Part A) = 1.0 hour
CT1 Overhaul Component = $103.43hour x 1.5 hours = $155.145000 {1995 §)
CT2 Overhaul Component = $103.43hour x 1.0 hour = $103.430000 (1995 §)

Total Overhaul Component = $258.575000 (1995 §)
Variable O&M Componentaxse = Variable Component + Overhaul Component = $287.215000 (19958} -

Variable O&M Component = Variable Q&M Componentas X GDPIPDeurnewr / GDPIPDaase
= $207.215000 x 109.9/107.8 = 3303..M

C. Caiculstion of Energy Charpe
Energy Charge = (Fuel Component + Variable O&M Component) x {.98)

a (2,482.85 + 303.00) x (.86)
= §2,730.13

P-2
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HAWAII ELECTRIC LIGHT COMPANY, INC.
ENERGY COST ADJUSTMENT (ECA) FILING

Eftective Data May 1, 1997
Supencedas Factors of Apn 21, 1987

HELCO GENERATION COMPONENT

FUEL PRICES, ¢/mmbtu

Hilo Industrial 309.84
Puna industrial 322.20
Keshoio Diesel - 589,84
Walmes Dissel 59119
Hilo Diesel 575.80
Pyna Diasel 578.54
Wind 0.00
Hydro 0.00
BTU MIX, %
Hila industrial 44,36
Puna ndustrial 17.81
Kenhole Diess) 6.13
Waimes Diasel 0.
Hilo Diesel 1.60
Puna Clese! 25.09
Wind .73
Hydro =09
COMPOSITE COST OF GENERATION,
/mmbtu ’ 333.00
% Inpul to System kwh M 58.03
ENiciency Factor, mmbtusowh 0.014909
WEIGHTED COMPOSITE GEN COST,
¢icwh (lines (16x17x18)) 31.40012
BASE QEN. COST, ¢/mmitu 376.37
Bass % Input to Sys kwh Mix 61,53
EMiciancy Facior, mmbiuiowh 0.014909
WEIGHTED BASE GEN COST,
£/cwh (lines (20x21x22)) 3.45376
COSY LESS BASE (line{19-23)} {0.05384)
Muttiplier to include
Revenue Tax Requirement 1.0075
GENERATION FACTOR, g/kwh (0.0588T)

fline (24x25))

" _LINE SYSTEM COMPOSITE

61 FUEL AND PURCHASED ENERGY

FACTOR, g/kwh
{lines (26+80))

52 HCPC Amenament #3, $xwh

63 NotUsed

84 ECA Reconcifistion Adlustment

65 ECA FACTOR, ¢iawh
(Ena(61+62+53+84))

_Line PURCHASED ENERGY GOMPONENT
PURCHASED ENERGY PRICE, £/kwh

27 HCPC (Contractj-CYf Peak 5150
28 - On Pask 8.210
29 NotUsed 0.000
30 - PGY - Off Peak 5.470
n - Dn Pagk 8.810
32 PGV-0Of Peak Ao Contract daa
ht} « On Paak Add Contras 4,829
34  Waliuku Hydro - Off Peak 2,970
as - On Paak T.240°
36 Ofher (>100 KW)-Off Peak 5.907
7 = On Pesk 7247
38 Other (<100 KW) 5.950
PURCHASED ENERGY KWH MIX, %
39 HCPC (Contract)-Off Peak 11.88
AQ - On Pagk 18.77
41  Not Used 0.00
42 PGV -Of Pesk 21.84
43 - OnPesk 30.59
44 PGV-Off Pesk Addl Cortract 0.00
45 - On Pegk Add Corragy S.44
48  walluku Hydro - ON Paak 188
A7 - On Peak <98
48  Other (»100 KW)-OF Peak 1.28
49 © - 0nPesk 2.58
50 Cthar (<100 KW) .03
10000
$1 COMPOSITE COST OF PURCHASED
ENERGY. ¢/xwh 6.022
52 % input to System kwh Mix 41.97
53 WEIGHTED COMP. PURCH. ENERGY
COST. ¢/xwh (tines (51x52)) 252743
54 BASE PURCHASED ENERGY
COMPOSITE COST, pwh 5.940
£5 Base % Inpul to Sys kwh Mix 38.45
46 WEIGHTED BASE PURCH ENERGY
COST, $/Mwh [lines [S54x55)) 2.2829)
57 COSTLESS BASE(line{53-56)) 0.24350
58 Loss Faclor 1.091
£8 Multipler o Include
Revenue Tax Requiremant 1.0918
80 FURCHSD ENERGY FCTR, ¢/kwh ©.29158
{lines {57x58x59))
0.2326%
0.000
0.000
0.185%
D40
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970SFF.xis ATTACHMENT EXHIBIT A
Pricas with PGV Addl SHEET 1 OF 8 PAGE 158 OF 168
HELCO Fuel Ofl Invantory Pricas For May-27
INDUSTRIAL FUEL COSTS: HILO PUNA
Aversgs industris! Fue! Cost - YBBL 19,5261 16.5261
Land Transponation Cost - $/BBL - 0.7r22
Industrial Costs Far Filing - $/BBL 16.5281 20,2063
Convarsion Faclon - mmbtwHEL 8.30 6.30
Industrial Casts For Filing - /mmsiy 300.94 32220
DIESEL FUEL COBTS: KEAMOLE ~ WAIMEA HILO  PUNAGT-3
Avarags Diessl Fusi Cost - S/BBL 33.0588 3303868 336388  33.0358
Lend Tranaportation Cost» SBBL 21121 1.6047 07031  0.7833
Diasa! Costs For Fiiing - #/BBL 354509 346438 337419 338028
Cqmr:bq Facteny - mmbwBEL 5.28 .08 5.88 5.88
Diess! Costs For Filing - ¢/mmés 599.04 591.19 5T5.80  576.84
PURCHASED POWER:
HCPC (Contract Energy) rate for 2nd Ot HCPC Floor, -

- off peak §.150 g/kwh 4.510 ¢fowh

- on peak 8.210 g/xwh 5410 ¢wh

2nd o PGV Floor,
PGV - off peak 5470 ¢/xwh 5.430 ¢/kwh

- on peak €.610 ¢/kwh 6.560 ¢/kwh
PGV Additional Contract eff, 187 - off peak 3.829 ¢xwh 3.325 ¢howh

' - on peak 4.829 ¢i&wh 4.325 ¢hewh

2nd Ot wailuky Floor,
WAILUKU HYDRO - off pesk 5970 ¢/kwh 5.970 ¢/kwh

- on peak 7.240 ¢/kwh 7.240 ¢fkcwh
Other: (<100 KW) 5950 ¢/wh



Permit

PSD/Covered Source
NPDES, Water Discharge
Well Permit

Special Use Permit
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ATTACHMENT Q
SELLER'S PERMITS

Agency Expected Issuance Date

DoH/EPA February 1, 1998

DoH February 1, 1998

DLNR/DWR. June 30, 1997

County of Hawaii  June 30, 1997
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ATTACHMENT S
HELCQ's SCHEDULE “J" TARIFF

S-1
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Superseding Revised Sheet No. 528 REVISED SHEET NO. 52B
Zifective January 1, 185§ Effective February 21, 199S

SCHEDULE *J"
General Service Demand

rvailabilicy:

Applicable to general light and/or power loads which exceed
£200 kilowatthours per month or 25 kilowatts three times within a
cwelve-month period, and supplied threugh a single meter.

Service will be delivered at secondary voltages as specified by
tha Company, except wheres the nature or location of the customer'’s
iocad makes delivery at secondary voltage impractical, the Company
nay, at its option, deliver the service at a nomipnal primary voltags
s specified by the Company. Service supplied at primary voltage
shall be subject to the special terms and conditions set forch

zelow.,

Fatm:
CUSTOMER CHARGE:

Single phasa service - per month .......cc.c00ens .ss §31.00

Three phase gervice - per moath ........... err e . §53.00
DEMAND CHARGE: (To be added to Customer Charga)

All Kw of billing demand - per KW ...........-.. ve.  $5.60
ENERGY CHARGE: {(To ba added to Qustomer and Demand Charges)
First 200 XKwhr/month/Kw of billing demand - per Kwhr .. 13.7791¢
Next 200 Kwhr/menth/Kw of billing demand - per Kwhr .. 11.5621¢
Over 400 Kwhr/month/Kw of billing demand - per Xwhr .. 10.5611l¢

tnergy Cosat Adjustment Clause:

The energy cost adjustment provided in the Energy Cost
Adjustment Clause shall be added to the Customer, Demand, and Energy

Charges.
Integrated Resource Planning Cost Recovery Surcharge:

The Integrated Rescurce Planning Cost Recovery Surcharge shall
»¢ added to the Customer, Demand, and Ensrgy Charges, and energy

cost adjustment.

Minimum Charge:
The monthly minimum charge shall bs the sum of the Customer and

HAWAII ELECTRIC LIGHT COMPANY, INC.

Docket No. 7764
Decision and Order Nos. 13762 and 13773

€1
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Superseding Revised Sheet No. $2¢C REVISED SHEET NO. 52C
Effective October 9, 1992 Effective February 21, 199§

Schedule "J" (Continued) _ : .

the Demand Charges. The Demand Charge shall be computed with the
above demand charge applied to the kilowatts of billing demand, but
not less than $140.00 per month. The kilowatts of billing demand
for the minimum charge calcutdtion each month shall be the highesc
of the maximum demand for such month, the greatest maximum demand
for the preceding eleven menths, or 25 kw. ' '

Determination of Demand:

The maximum demand for each month shall be the maximum average
leoad in kilowatts during any fifteen-mipute period as indicated by a
. demand meter. The kilowatts of billing demand for each month shall
"be the highest of the maximum demand for such month, but not less
than. 75% of che greatest maximum demand for the preceding eleven
months, nor less than 25 kilowatts. '

Power Factor:

FOY CustOmers with maximum measured demands in excess of 200
kilowatts per month for any one time within a twelve-month peried,
the following power factor adjustment will apply to the above energy

and demand charges.

The above eneargy and demand charges are based upon an average
monthly power factor of 85%. For each 1¥ the average power factor
is above or below 85%, the energy and demand charges as computed
under the above rates will be dacreased or increased, respectively,

by 0.10%.

' The average monthly power factor will be determined from the
readings of a Kwhr meter and kvarh meter, and will be computed to
the nearest whole percent and not exceeding 100% for the purpeose of
computing the adjustment. The kvarh meter shall be ratcheted to
prevent reversal in the event the power factor is leading at any

time.
Primary Supply Voltage Service:

Where, at the option of the Company, service is delivered and
metered at the primary supply line voltage of 2400 veolts or mere,
the energy and demand charges as computed under the above rates will
be decreased by 5.0%¥, When customers’ transformers are adjacent to
the delivery point, the Company may permit the customer to be

" HAWAII ELECTRIC LIGHT COMPANY, INC.

Docket No. 7764
Decigion and Order Nos. 13762 and 13773

5-2

s ———————- i,
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SHEET NO., 52D
Effective Fabruary 21, 1985

Schedule *"J* (Continued)

metersd at a single point on the secondary side of his transformers
where such point is approved by the Company. When the enargy is
metered on the secondary side of the customers’ transformexs, the
above energy and demand charges will be decreased by 4%.

Rules and Regulations:

Service supplied under this rate shall be subject to the Rules
and Regulations of the Company. .

= HAWAII ELECTRIC LIGHT COMPANY, INC.

Docket Ne. 7764
Decigion and Order Nes. 13762 and 13773
£-3
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GUARANTEE AGREEMENT
betwesn
ENSERCH CORPORATION
and

HAWAII ELECTRIC LIGHT COMPANY, INC.

THIS GUARANTEE AGREEMENT (“Guarantee) is made this day of
1997 by and between HAWAII FLECTRIC LIGHT COMPANY, INC.
(*HELCO"), 8 Hawaii corporation, with principal offices in Hilo, Hawaii, and ENSERCH

CORPORATION (*Guarantor”), a Texas corporation, with principal offices in Dallax, Texas.

WITNESSETH

WHEREAS, HELCO is a regulated public utility engaged in the business of generation,
transmission and distribution of electric power to customers on the island of Hawaii, Hawail; and

WHEREAS, Encogen Hawaii, L.P., 3 Delaware limited parmership, with principal offices in
Dallas, Texas deing business in Hawaii ("SELLER™), is an affiliate of Guarantor; and

WHEREAS, concurrently herewith, SELLER and HELCO have entered into a Powsr
Purchase Agreement, dated as of 1997 (the “Agreement”), whereby SELLER
will construct, operate and maintain a 60 MW (net) cogeneration facility (the “Facility”) st Hainas,
Hawaii and HELCO will purchase the electric output from the Facility over a period of thirty (30)
years; and

WHEREAS, HELCO is willing to enter into the Agreement only if the Guarantor enters into
this Guaramtes with HELCO; and

WHEREAS, to induce HELCO to enter into the Agreement, Guarantor is willing to enterin -
this Guarantee with HELCO, '

NOW, THEREFORE, in considerntion of these premises and othar good and valushle
consideration, the receipt and sufficiency of which are hereby acknowledged, Guarantor hereby
represents, Warrents, covenants and agrees with HELCO as follows:

- WAL abman HELED. wpd
Omaver 31, 1971 (P 13AM0
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i. D.:ﬁmmns All capitalized terms used herein and not defined herein, and which are
defined in, or by reference in, the Agreement, as the Agreement may be amended from time to time
in accordance with its terms, shall have the meanings specified in the Agreement.

2. Guarantee.

a Subject to the limitations contained in Section 3, Guarantor hereby
guarantees 1o HELCO the due and punctual payment, as and when due, of fifty percent
{50%)(the *Proportionate Share”) of all sumns payable by SELLER to HELCO as the result of
‘the non-performance of obligations under the Agreement or other events or circumstances
during the term of the Agreement. This Guarantee is one of two identical Guarantees being
provided by Guarantor and J.A. Jones, Inc. in accordance with Section 21.1 of the :
Agreement, each of which constinzes a several, not joint, obligation of Guarantor and J.A.
Jones, respectively, with respect to any sums payable by SELLER to HELCO under the
Agreement. [n o evens shall HELCO have recourse against Guarsnior in excess of the
Jesser of its Proportionate Share of SELLER’s. payment obligations or the limits set forth in
Section 3 below.,

b. This Guarantee is a primary and original obligation of Guarantor and is an
absolute, unconditional, continuing and irrevocable guarantee and is in no way conditioned
or contingent Upan any attempt 1o collect payment from or proceed against SELLER excepr
as stated otherwise herein. This Guarantee shall remain in full force and effect until the
earlier to occur of the following events: (i) all of SELLER’s obligations under the
Agreement including, without limitation, any obligations for breach thereof, have been
fulfilled; (ii) this Guarantee has been substituted for in accordance with Section 21.1 of the
Agresment; or (iii) the termination of the Agreement; provided that obligations arising prior
to such termination date shall survive such termination. Any notice required to be given by
HELCO to SELLER under the Agmcmentsha.llalsobeg:venby HELCO to Guarantor at:

Enserch Corpm

1817 Wood Street, Suue #550-West
Dallas, Toxas 75201

(214) 6§70-2712 (telephone)

(214) 670-2974 (facsimile)

(otsurhothc:add:masGumnwrmaydmgna!cmmungthELCO)‘ Guarantor shall
have the same opportumity to cure defaults by SELLER under the Agreement as SELLER

shall have; provided, however, that no time period provided in the Agreement for cure shall
be extended or stzrt anew by virtue of this sentence.

In the cvent that the Agreement shall be terminated gs a result of the rejection or
disaffirmance thereof by any trustee, receiver or liquidaring agency of SELLER er any of ity
properties, in any assignment for the benefit of creditors or any bankyuptcy, insolvency,
reorgariization, arrangement, composition, readjustment, liquidation, dissolution or similar

CUBOAL PIIOHAW AN Cuarmsan NELOO. ipd 2
Oumsbr 33, (977 (9. 12AMY
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proceeding, Guarantor’s obligations hereunder shall continue to the same extent as if such -
Agreemient had not been sa rejected or disaffirmed. Guarantor shall, and does hereby waive all
rights and benefits which might relieve, in whole or in part, Guarantor from the performance of its
duties and obligations hereunder by reason of any such procesding, and Guarantor agrees that it
shall be liable for all sums and obligations guaranteed by this Guarantee without regard to any
modification, limitation or discharge of the liability of SELLER that may result from any such -

proceeding.

3.  Guaranteg Limits. Guarantor’s cbligations under Section 2(1) hereof in the aggregate
shall be limited to the amounts shown below with respect to sums as payable by SELLER to
HELCO pursuant to the Agreement as the result of events or crcumstances during the period thawn
opposite such amounts:

Period Amoum*
Ustil PUC Approval $.0-
From PUC Approval through Closing Date $100,000
From Closing Date through the Phase 2 $500,000
In-Service Date

From Phase 2 In-Service Date to end of Term $1,500,000

*Guarantor's obligations in any given period shall be reduced by any amounts paid by Guamantor
with respect to such obligations in all preceding periods.

As used above *PUC Approval® shall mean the data that the PUC order referred to in Section 23.14
of the Agreement becomes final and non-appealable. : ,

4, Generally. Guarantor shall not be liable under Section 2 of this Guarantee to any
extent greater than if it had been the contracting party (in place of SELLER) under the Agreement,
and a)l the representations and warranties made by Guarantor in Section 5 hereof in respect of this
Guarantee were true in respect of the Agreement as well as the Guarantee and notwithstanding any
bankruptcy or insolvency of SELLER. In addition, Guarantor shall have no obligation under '
Section 2(a) of this Cuarantee for any claim for payment, performance or otherwise attritutable to
events or circumstances during the period prior 1o the Phase 2 In-Service Date, not asserted by
HELCO in writing within one hundred eighty (180) days after the Phase 2 In-Service Date,

s. Representations and Wiranties, Guarantor represents and warrants as follows:

a Guarantar has full power, authority arnd legal right to execute and deliver and
perform its obligations under this Guarantes, This Guarantee has been duly executed and
delivered by Guarantar and constitites a legal, valid and binding obligation of Guarmtor,
enforceable in accordance with its terms, exeept to the extent that such enfercement may be

ONLEGALI HIORAW AN G NILOD wpd 3
Coumia L1, 1997 [(%12A00
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limited by any:bankruptcy, reorganization, insolvency, morstorium or similar laws affécting
gencrally the enforcement of creditors’ rights from time 10 time in effect and general
principles of equity.

b. Na consent. authorization or approval of, or filing with, any federal, state,
municipal or other governmental department, commission, board, bureay, agency or
instrumentality, domestic or foreign, is or has been required in respect of Guarantor in
connection with the execution, delivery or performance by Guarentor of this Guarantee, or
the compliance by Guarantor with any of the remedies and provisions hereof,

c The executien and delivery of, and performance by Guarsntor of jts
obligations under this Guarautee will aot result in a violation of, or be in conflict with, any
provision of the articles of incorporation or bylaws of Guarantor, or result in a violation of,
or be in conflict with, or constitute a defauit or any event which would, with notice or lapse
of time, or both, become a default under, any mortgage, indenture, contract, agreement or
other instrument to which Guarantor is a party or by which it or its property is bound, or
result in & violation of, or be in conflict with, or result in a breach of, any term or provision
of any judgment, order, decree or award of any court, arbitrator or governmental of public
instrumentality binding upon Guarantor or its properry, which individuaily ot in the :
aggregats would materially adversely affect Guarantor's ability to perform its obligations
under this Guarantee, ,

d Guaranter is not in default, and no conditions exists which, with notice of
lapse of time, or both, would constitute a default by Guarantor under any mortgage, loan
agreement, deed or trusy, indenture or other agreement with respect thereto, evidence of
indebtedness or other instrizment of a material nature, to which it is party or by which it is
bound, of in violation of, or in defauit under, any rule, regulation, order ,writ, judgment,
injunction ot decree of any court, arbitrator or federal, state, municipal or other .
goveromental authority, commission, board, buresu, agency, or instrumentality, domestic or
forcign ,which individually or in the aggregate would materially adversely affect
Guarantor’s ability to perform its obligations under this Guarantes,

e There is oo action, suit, proceeding, inquiry or jnvestigation, at law ot in
equity, or before or by any court, public board or body, pending against Guaraator, or of
which Guarantor has otherwise received official notice, of which to the knowledge of
Guarantof is threatened against Guarantor, wherein an adverse de¢ision, ruling or finding .
would have 2 material adverse effect on the Guarantor's financial position or its ability 1o
perform its obligations under this Guarantee,

£ All agresments, representations and warranties contained herein or made in
writing by or on behaif of Guaranror in connection with the transaction contemplated bereby
shaill survive the execution and delivery of this Guarantee,

CALRGAL LI U W Aot JTLLO wpd 4
Cumpiey 31, | T (P.13AMD
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5. Notige, Gummr shall give written notice t0 HELCO and SELLER. within ten (10)
days after (i) the occurrence of any event or circumstance that results in any of the representations
and warranties made by Guarantor in Section § ceasing to be accurate, or (ii) the ocourrence, with
respect to Guarantor, of any of the events specified in paragraphs (10) or (11) of Section 7.1A of the
Agreement as constituting an Event of Default upon the occurtence thereof with respect to
SELLER. Such notice shall describe, with reasonable particularity, the event or circumstance that
has caused such result and shall specify the effect thereof on all representations and warranties of

Guarantor that are affected thereby,

7. Miscelleneous,

a Seversbility. 1f any term or provision of this Guarantee or the application
thereof to any person, cntity or circumstance shall to any extent be invalid or unenforceable,
the remainder of this guarantes, or the applicaticn of such term or provision to persons,
entities or circumstances other than thoss as to which it is invalid oz unenforceabls, shall not
be affected thereby, and each term and provision of this Guarantee shall be valid and '
enforceabls to the fullest extent permitted by law,

b. No Waiyer. Except as specifically provided otherwise herein, the failure off
cither party to enforce at any time any of the provisions of this Guerantee, or to require at
any time performanca by the other party of any of the provisions thereof, shall in no way be
construed to be s waiver of such provision, nor in any way to affect the validity of this
Guarantee or any part hereof, or the right of such party thereafter to enforce every such
provision.

c. Modification. No modification or waiver of all or any part of this Guarsntee:-
shallbeValidtmlltBreduwdtnwnﬁngnndsignadbybodlplmu.

d  GCaverning Law and Interpretation, Impmnonmdpcrfomofth:
Guarantee shall be in accordance with, and shall be controlled by, the laws of tha State of

Hawaii, other than the !aw:thneofd:atwnuldreqmmzcﬁuememthnlawsofanyotha
jurisdiction.

e Counterparts. This Guarantee may be executed in several counterparts and all
such executed coumterparts shall constiite one agreement, binding on both parties thereto,
notwithstanding that both parties may not be signatories to the original or the same
counterpart.

£ Suecessors and Assigns. ‘nlu&:anmu:hlllbebmdmgmn&mm

mdmmmmumdmmmmmchmmmdumww“m
such successor or assigns, and shal] inure to the benefit of, and be euforceable by, HELCO

SALIGALMICOHAY ANemram HELLD sl s
Comstr 11, 1997 (R 12008



CA-IR-452

DOCKET NO. 05-0315
ATTACHMENT 1
PAGE 240 OF 261

EXHIBIT A
PAGE 169 OF 169

g Consolidation. In the svent that HELCO brings-an action to enforcs this
Guarantes during the pendency of any proceeding (arbitration or otherwise) between
HELCO and SELLER, Guarantor shall have the option W join such enforcement action with
any such pending proceeding. Moreover, Guarantor shall have the option 1o join any such
proceeding first brought against Guarantor with any subsequent proceeding brought against
SELLER. In each of the cases described above, such joinder option shall extend until such
time as a final judgment is rendered in the relevant proceeding, '

IN WITNESS WHEREOF, HELCO and Guarantor have caused this Guarantee to be
executed by their respective duly authorized officers as of the date first above written.

HELCO:  HAWAI ELECTRIC LIGHT COMPANY,INC.

By
Its

By.
Its

Guaramtor:  ENSERCH CORPORATION

By.
Its _vicm Preaidetrt and Treagorsr

By, -
lts _President </

GALBTALULCK A W ATNOwgmmies. HIL.CO. wed 6
Oty 51, 1907 (W1 Laad)
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ENCOGEN HAWAIIL, L.P.
and

HAWAII ELECTRIC LIGHT COMPANY, INC.
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INTERCCNNECTION AGREEMENT

This INTERCONNECTION AGREEMENT (this "Agreement"), is made as of
this 22nd day of October, 1997, between ENCOGEN HAWALIL, L.P., a Delaware limited
pannership with its principal offices in Dallas, Texas ("SELLER"), and HAWAII ELECTRIC
LIGHT COMPANY. INC,, a Hawaii corporation with its principal offices in Hilo, Hawaii

("HELCO"™).

RECITALS:

A.  SELLER and HELCO have entered into a certain Power Purchase Agreement
dated as of October 22. 1997 (the "Power Purchase Agreement” or "PPA"), pursuant to which
SELLER will sell to HELCO electric output from an approximately 60-megawatt diesel 01I fired
power production facility {the "Facility”) 1o be constructed in Haina, Hawaii.

B. In order to permit a flow of electricity between the Facility and HELCO's existing
¢lectric system, certain interconnection facilities need to be constructed, all as more particularly
described on Schedule | attached to this Agreement (collectively, the "Interconnection

Facilities").

C. Pursuant to Decision and Order No. 15053 (“D&O No. 15053™) issued by the
Hawaii Public Utilities Commission ("PUC™), HELCO is required to design, procure and
construct a new sixty-nine (69) kilovolt (kV) transmission line from Keamuku to the New
Switching Station. all as more particularly described on Schedule 2 attached to this Agreement
(the “"New Transmission Line™) and SELLER is required to make certain payments to HELCO in
connection with the New Transmission Line.

D. SELLER and HELCO desire to set forth their respective responsibilities for the
design. engineering. construction, ownership, operation and mainienance of the Interconnection
Facilities, and certain costs and obligations associated therewith, and their respective
responsibilities concerning the New Transmission Line pursuant to the terms and conditions of

this Agreement.

NOW, THEREFORE, in consideration of the foregoing recitals, and for other
good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged.
each of SELLER and HELCO agrees as follows:

AGREEMENT

i Definitions. Unless otherwise defined herein, all capitalized terms used in
this Agreement shall have the meanings assigned to such terms in the Power Purchase
Agreement.
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(a) “Baseline Interconnection Configuration™ shall have the meaning
set forth in Section 6(b).

-(b)  “Contractors” shall have the meaning set forth in Section 2(b).

(¢y  “Independent Engineer” ﬁhall have the meaning set forth in Section
10(a).

{(d)  “New Switching Station” shall mean the new switching station to .
be designed and constructed by SELLER and transferred to HELCO as depicted in Exhibit 1 10
Schedule 1 antached to this Agreement.

{e) “Plans™ shall have the meaning set forth in Section 2(c).

() “Point of Interconnection” shall mean the point at the New
Switching Station side of the high side siep up transformer isolating switch, as depicted on the
interconnection diagram attached as Exhibit 1 to Schedule 1 to this Agreement.

(g) “Reconductoring Costs™ shall have the meaning set forth in
Section 10.

(h)  “Residual Payment Amount” shall have the meaning set forth in
Section 7(b).

(i) “Scope of Work” shall have the meaning set forth in Section lQ(b).
) “Specifications” shall have the meaning set forth in Section 30(b)..
(kY  “Standards” shail have the meaning set forth in Section 2(c).

( "Transfer Date” shall have the meaning set forth in Section 7{a).

Design, Engineering and Construction of Interconnection Facilities.

14

(a)  SELLER shall be responsible for the design, enginecering and
construction of the Interconnection Facilities..

(b) SELLER may, at its option, engage third party consultants or
contractors (the "Contractors”) 10 perform its obligations hereunder; provided that SELLER's
selection of any Contractor shall be subject to HELCO's prior approval, which approval shall not
be unreasonably withheld,

(c) The design and engineering plans (the "Plans”) of SELLER
regarding the Interconnection Facilities shall comply with (i) all applicable laws; (ii} HELCO's

2
0c17T e
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design specifications and construction standards listed on Schedule 3 and (iii) Good Engineering
and Operating Practices (collectively, the "Standards"). Unless otherwise agreed to by the
parties, HELCO shall have twenty (20) days following receipt of SELLER's Plans for its review,
commem and verification that the Plans comply with the Standards, which verification shall not
be unreasonably withheld. HELCO shall be deemed to have waived its right to review and
comment under this Section 2(¢c) and to have given its verification with respect to such Plans if it
fails to exercise its rights within such twenty (20) day period. If HELCO reasonably determines
that SELLER's Plans are not in accordance with the Standards, then it may request in writing a
responst from SELLER to jts comments and SELLER shall respond in writing within twenty
(20) days of such request by providing (i) its justification for why its Plans conform to the
standards or (ii) changes in the Plans responsive to HELCO's comments and in accordance with

the Standards. . ’

(d)  SELLER shall permit HELCO to inspect the construction of its
Interconnection Facilities at all reasonable times during normal business hours and upon prior
notice to its designated contact, which if oral shall be promptly documented in writing. SELLER
shall also provide HELCO with monthly progress reports on the status of the construction. At
HELCO's reasonable request. SELLER shall provide HELCO an opportunity to meet with
appropriate personnel and any contractors to discuss and assess any such progress report.

{e) Construction of the Interconnection Facilities shall be completed
and the Inerconnection Facilities shall be demonstrated to be commercially operable by the
Phase ! In-Service Date Deadline, as extended for Force Majeure. In the event that SELLER
fails 10 complete the Interconnection Facilities by such date, and the components not completed
are necessary to SELLER's eligibility to receive Capacity Charge payments under Article V of -
the Power Purchase Agreement, HELCO shall have no obligation to make such Capacity Charge
payments urtil such work is compleied and the conditions of Article V of the Power Purchase

Agreement are satisfied.

) HELCO and SELLER shall cooperate in good faith to coordinate
tie-in of the Interconnection Facilities to HELCO's electrical system.

3. Governmental Approvals. SELLER shali obtain all required permits.
licenses, approvals and other governmenta) authorizations (the "Govemmental Approvals™)
required to construct. own and operaie the Interconnection Facilities prior to the Transfer Date.
‘HELCO shall obtain all other Governmental Approvals required, if any, to maintain and operate
the Interconnection Facilities on and after the Transfer Date. On or before the Transfer Date,
SELLER shall provide HELCO with copies of all such permits and approvals obtained by
SELLER regarding the construction, ownership or operation of the Interconnection Facilities,

4. Easernents and Rights-of-Way, Etc. SELLER shall obtain all easements
and rights-of-way on the Site and on any other affected property which are required to construct.
maintain and operate the Interconnection Facilities. At HELCOQ's request, SELLER shal! use
reasonable efforts 10 obtain perpetual easements; provided, that, HELCO shall pay or reimburse
SELLER for any incremental costs incurred by SELLER in connection therewith. Such

3
oc)TT e i
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easements and rights of way shall not contain terms and conditions which are not commercially
reasonable and shall be provided in advance 10 HELCO for its review. Furthermore, to the extent
the existing easement or right of way relating to SELLER’s two one-mile lines are not adequate
10 also accommodate the corresponding segment of HELCO's New Transmission Line, SELLER
shall use reasonable efforts to obtain the additional necessary easement; provided that HEL.CO
shall pay or reimburse SELLER for any incremental costs incurred by SELLER in connection

therewith.

5. QOperation and Maintenance. SELLER shall operate and maintain, at its
cost, the Interconnection Facilities prior to the Transfer Date. On and after the Transfer Date,
HELCO shall own, operate and maintain the Interconnection Facilities. So long as the
Interconnection Facilities are dedicated exclusively to SELLER, SELLER shall reimburse
HELCO for all reasonable and routine operation and maintenance expenses of such facilities.
subject to review and approval by SELLER, which approval shall not be unreasonably withheld.
In the event HELCO taps off the lines or New Switching Station included in the Interconnection
Facilities. for its benefit or the benefit of other parties (including, without limitation, other
nonutility generators). HELCO or such other party shall share proportionately in the operation
and maintenance expenses for that specific portion of the Interconnection Facilities. HELCO
shall operate and maintain. at its cost. the remainder of the HELCO transmission system.
including without limitation, the New Transmission Line.

6. Pavment for the Interconnection Facilities.

(a)  SELLER shall bear the cost of design, engineering and
construction of the Interconnection Facilities. SELLER shal] reimburse HELCO for the
reasonable out-of-pocket costs for any work which may be done on such Interconnection
Facilities by HELCO or its Contractors pursuant to this Agreement or at SELLER's request.

{b) HELCO shall, at SELLER'S option. reimburse SELLER or pay for
any and all reasonable incremental costs which SELLER incurs or would incur relating 1o the
Imerconnection Facilities which are incurred 10 tie-in the New Transmission Line or which are
necessary to accommodate the New Transmission Line, including without limitation the costs of
any additional breakers, additional easements or rights of way, or the incremental costs of
additional poles or the use of stee! poles in lien of wood poles, and any costs associated
therewith. For purposes of this Agreement, such “incremental costs” shall include, without
limitation. all procurement and construction costs above and beyond those that would normally
be incurred in accordance with custom in the power generation industry in connection with a
four-line (element) breaker and one half configuration, based on six breakers and two
transformers (the "Baseline Interconnection Configuration™), SELLER shall bear any additional
design costs associated with modification of the Baseline Interconnection Configuration to
accommodate the New Transmission Line.

ncd777Ivh
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7. Transfer of Ownership/Title.

(a)  Following completion of the construction of the Interconnection
Facilities (but prior to the Phase 1 In-Service Date Deadline, as extended for Force Majeure),
SELLER shall wransfer (such transfer date, the “Transfer Date™) to HELCO all of SELLER's
right, title and interest in and to the Interconnection Facilities to the extent that such facilities
were constructed and owned by SELLER. In connection with the transfer of the Interconnection
Facilities, SELLER shall transfer and assign to HELCO all applicable manufacturer’s or
Contractor’s warranties which are assignable. The Interconnection Facilities shall be transferred
by SELLER to HELCO “as is, where is” and SELLER shall not provide any warranty
whatsoever regarding the Interconnection Facilities, other than the assignment of such
manufacturer’s or Contractor's warranties. :

. {b) HELCO's title and ownership of the Interconnection Facilities shail '
be free and clear of subcontractor liens and encumbrances, subject to the following restrictions:
(1) SELLER shall reserve and shall at all times have the right to use the Interconnection
Facilitics (as the same may be replaced, expanded, or modified) for so long as the Facility (as the
same may be replaced, expanded, or modified) continues operations at the Site; provided, that.
SELLER shall have no right t¢ use the Interconnection Facilities subsequent to the termination of
the PPA or to receive the Residual Payment Amount {as defined herein) if such termination is the
result of an event of default by SELLER pursuant to Sections 7.1A{4), (7), (8), (9), {12), (13).
(18) or {19) of the PPA: and provided, further, that in the event the SELLER notifies HELCO
that the Facility has ceased operations, HELCOQ shall, within thirty (30} days, pay SELLER an
amount {the "Residual Payment Amount™) to be determined by the parties in good faith based
upon depreciated book value or salvage value of the Interconnection Facilities, whichever is
greater (or by appraisal if the parties cannot agree within thirty (30) days) based upon the
residual value of the Interconnection Facilities at the time the Facility ceases to operate and such
right of access terminates; and (2) unti] such time as the Residual Payment Amount js paid and
except as specifically provided otherwise in Section 8§, HELCO shall not relocate the
Interconnection Facilities or sell, lease or otherwise encumber such facilities withowt SELLER'S
prior written consent.  SELLER's continuing right 10 use the Interconnection Facilities after the
term of the PPA as provided herein shall not, in and of itself, create any right of access to
HELCO's electrical system for purposes of wheeling to other purchasers of energy and/or
capacity and shall not preclude HELCO from charging for such wheeling services to the extent
permitied by law and applicable regulations.

{c) In connection with the transfer of the Interconnection Facilities to
HELCO. SELLER shail, at its option, grant or transfer to HELCO such easements, rights of way.
or licenses as the case may be necessary 10 operate and maintain the Interconnection Facilities on

and afier the Transfer Date.

{(d} Inconnection with SELLER's transfer of the Interconnection

Facilities. HELCO shall be responsible for and shall pay any and all expenses, costs and taxes in
connection with the transfer of the Interconnection Facilities and shall indemnify and make
SELLER whole for any such taxes, expenses or costs. On and after the Transfer Date. HELCO

5
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shall be responsible for all property and other taxes associated with the ownership and operation
of the Interconnection Facilities.

(e) During the term: of the PPA, the Interconnection Facilities shall be
dedicated primarily 10 accommodate the delivery of electricity by SELLER to HELCO under the
PPA (or, if applicable, by HELCO to SELLER), and SELLER shall not use the Interconnection
Facilities in a manner that conflicts or interferes with the performance of its obligations under the

PPA.

8. Relocation of Interconnection Facilities. Should HELCO be required after
the Transfer Date. pursuant to (i} terms of an applicable easement relating to such
Interconnection Facilities or {ii) a request by the State of Hawaii or a county thereof in the event
such Imerconnection Facilities fall within Haweii's or such county’s right of way, to relocate any
pari of the Interconnection Facilities, SELLER shall pay or reimburse HELCO for its reasonable.
out-of-pocket cost and expenses in connection with such relocation and the reconnection of the
Facility with HELCO's electrical system; provided, that, HELCO shall use reasonable efforts to
effect such relocation in a prompt and cost effective manner and shall, during any related
disconnection of the Facility. continue to make Capacity Charge payments under the Power
Purchase Agreement. '

9. New Transmission Line.

{(a) HELCO shall provide SELLER with monthly progress reports {or
such other reports as filed by HELCO with the PUC} documenting HELCO's progress in
constructing the New Transmission Line; provided, that, HELCO’s obligations to purchase
energy and capacity under the Power Purchase Agreement shall not be affected in any way by
HELCO's failure to complete or delays in completing the New Transmission Line. HELCO
shall have full respansibility for and shall bear any and all costs of such actions or equipment as
may be necessary for HELCO to accept the full electrical output of the Facility. In the event that
HELCO is unable 1o acéept the ful) electrical output of the Facility due fo its failure 10 12ke such
actions. HELCO shall be obligated to pay SELLER the Capacity Charge payments to which it
would have been entitled under the PPA if HELCO had taken such necessary actions.

(b) In com&tion with the New Transmission Line, SELLER agrcés 10
pay HEL.CO an amount equa! to the'Reconductoring Costs (as determined pursuant to Section
10) in three (3) installments as follows: .

Upon the issuance of final, non-appealable
PUC Order approving the PPA: 30%

Upon HELCO's receipt of final
Environmental impact Statement
regarding the New Transmission Line: 30%

Upon energizing and placing of the New

[}
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Transmissjon Line in service: 40%

Such amounts shall be due and payable by SELLER to HELCO within thirty (30) days
after SELLER's receipt of: (i) & certificate signed by a duly authorized officer of HELCO,
certifying that such milestone event has occurred; and (ii) such other supporting evidence and
documentation as SELLER shall reasonably request. Except as provided in this Section 9(b),
SELLER shall not be responsible for any other costs related to the New Transmission Line,

{c)  Upon completion of the New Transmission Line, HELCO and
SELLER shall cooperate to coordinate the tie-in of the New Transmission Line with
Interconnection Facilities in 2 manner that minimizes the interruption of the Facility operanon.
provided that during such interruption HELCO shall remain obligated to make Capacity Charge
payments to SELLER as provided in the PPA. _

10. Determination of Reconductoring Costs.

{a8)  The parties shall hire an independent engineer (the "Independent
Engineer") from the list of qualified independent engineers set forth on Schedule 4 attached -
hereto to determine the cost of reconductoring HELCO's sixty-nine (69) k'V transmission line
from its Waimea Substation to jts Honokas substation (such cost, the "Reconductoring Costs”).

(b) " The scope of work 1o be performed by the Independent Engineer
(the “Scope of Work™) and the reconductoring specifications (the “Specifications™) shall be
mutually determined by the parties within forty-five (45) days following the PUC Submittal Date
and shali be attached as Schedule 5 to this Agreement.

{c)  The cost of the work to be performed by the Independent Engineer
as provided in Section 10(b) shal] be borne by SELLER.

{d)  The Reconductoring Costs sbhall include only the cost of replacing
the existing conductors (as of the date of this Agreement) on the Honokas-Waimea 69 kV
transmission line, including, but not limited to, normal AFUDC (&s determined in accordance
with custom in the power generation industry), switching costs, traffic contro] costs and other
costs normally incurred by HELCO in such reconductoring projects, but shall exclude the costs
of pole replacement, unless such pole must be replaced by a larger pole to accommodate a higher

- rated conductor. Replacement of deteriorated poles shall not be included in determining -
Reconductoring Costs unless the pole would have been replaced under the foregoing sentence
regardless of its condition.

{¢)  The Independent Engineer’s determination of the Reconductoring
Costs in accordance with the Scope of Work and the Specifications shall be accepted by the
parties for purposes of calculating the payment pursuant to Section 9(b), unless either party can
demonstrate the existence of a material error or omission by the Independent Engineer in making
such determination. In the event of & dispute regarding such determination which is not resolved
- within thirty (30) days, the parties shall appoint a new Independent Engineer from the list on

7
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Schedule 4. who shall review the work performed by the first Independent Engineer and issue a
determination which shall be binding on the parties. The cost of the new Independent Engincer
shall be borne by both parties equaliy.

11, Indemnification. ln connection with the performance of this Agreement,
each party agrees to indemnify and hold harmless the other party from and against any and all
liabilities. claims, losscs, damages, or expenses, including reasonable counsel fees, whether
arising before or afier completion of the work hereunder, which may be incurred or sustained by
the indemnified party by reason of the negligence, willful act or omission of the other pany.

12. PUC Approval. The parties” respective obligations hereunder shall be
contingent on HELCO’s receipt of the PUC Order as defined in the PPA.

13.  Assignment. The parties shall have the right to assign this Agreement to
the same extent the PPA may be assigned pursuant to Article XVII thereof.

14.  Dispute Resolution. Except as provided in Section 10(e), any dispute
arising under this Agreement shall be resolved, if possible, by HELCO's President and
SELLER's project manager, or their respective designees, and any remaining disputes shall be
resolved pursuant to arbitration in accordance with the procedures-set forth in Article X1V of the
PPA. or in the case of a dispute under Section 2(c) hereof, under Section 2.4C of the PPA.

15.  Counterparts. This Agreement may be executed in several counterparts
and all so executed counterparts shall constitute one Agreement, binding on both parties thereto,
notwithstanding that both parties may not be signatories to the original or the same counterpart.

16.  Termination; Survival. This Agreement shall be effective upon execution
and shall be co-terminous with the Power Purchase Agreement, except for Sections 7(b) and 1}
which shall survive termination.

17.  Govemning Law and Interpretation. Interpretation and performance of this
Agreement shall be in accordance with, and shall be controlied by, the laws of the State of
Hawaii, other than the jaws thereof that would require reference to the laws of any other
jurisdiction.

}8. Modification or Amendment. No-modiﬁca!ion, amendment or waiver of
all or any pan of this Agreement shall be valid unless it is reduced to writing and signed by both

parties.

19.  Notices. Except as otherwise specified in this Agreement, any notice,
demand or request required or authorized by this Agreement to be given in writing to a party
shall be either personally delivered or mailed by registered or certified mail (retumn receipt
requested) postage prepaid to such party at the following address:

If to SELLER: Encogen Hawaii, L.P.

8
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c¢/o Enserch Development Corporation
1817 Wood Street, Suite #550 - West
Dallas, TX 75201 _

Attention: Vice President - Administration
{214) 670-2712 (telephone)

(214) 6702974 (fax)

If to HELCO: Hawaii Electric Light Company, Inc.
* P.O.Box 1027
Hilo, Hawaii 96720-1027
Attention: Manager, Production (or such other person who may be
designated in writing by HEL.CO) :

The designation of such person and/or address may be changed at any time by either
party upon written notice given pursuent to the requirements of this Section 19. A notice served
by maii shall be effective upon receipt.

20.  No Party Deemed Drafler. No party shall be deemed the drafter of this
Agreement. 1fthis Agreement is ever construed by a court of law, such court shall not construe
this Agreement or any provision hereof against any party as the drafter.

21, P'Icading- s. The paregraph headings of the various sections have been
inserted in this Agreement as a matter of convenience for reference only and shall not modify,
define or limit any of the terms or provisions hereof and shall not be used in the interpretation of

any term or provision of this Agreement.

22, No Waiver. The failure of either party to enforce at any time any of the
provisions of this Agreement, or 1o require at any time performance by the other party of any of
the provisions hereof. shall in no way be construed to be a waiver of such provisions, nor in any
way to affect the validity of this Agreement or any part hereof or the right of such party
thereafter to enforce every such provision.

23.  Severability. If any term or provision of this Agreement or the application
thereof to any person, entity or circumstance shall to any extent be invalid or unenforceable, the
remainder of this Agreement, or the application of such term or provision to persons, entities or
circumstances other than those as to which it is invalid or unenforceable, shall not be affected
thereby. and each term and provision of this Agreement shall be valid and enforceable to the

fullest extent permitted by law.

24, Entire Agreement. Except to the extent covered under the PPA, this
Agreement shall constitute the entire agreement between the parties with respect to
interconnection of the Facility with HELCO’s electrical system, and shall supersede al} pnor
cohtracts. proposals, negotiations, and discussions, whether writien or oral. This Agrecment
shall govern in the event of a conflict as to interconnection matters between this Agreement and

the PPA.

o317 Iva
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IN WITNESS WHEREQF, HELCO and SELLER have caused this Agreement to be
executed by their respective duly authorized officers as of the date first above written.

HELCO: HAWAI ELECTRIC LIGHT COMPANY, INC.
oy M
Its: of the \

By:
Its: President

SELLER: ENCOGEN HAWAI, L.P.

By: ENSERCH DEVELOPMENT CORPORATION
HAWAIL INC.
Managing General Partner

By: _&/‘/ /k

Name: Allen V, Smith
Title: Senior Vice President

10
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SCHEDULE |

Interconnection Facilities

The Interconnection Facilities set forth in this Schedule | shall be installed to form a connection
between the Facility and HELCO's electrical system. For the purposes of this Interconnection
Agreement, HELCO's electrical system begins at the edge of the Honokaa - Puukapu 69-kV
transmission line right-of-way (the "HEL CO ROW") and adjacent 1o the Honokaa substation
where the two. new §9-kV transmission lines from the New Switching Station shall connect (by
means of a flying tap) to the existing Honokaa - Puukapu 69-kV transmission line - forming a
Hamakua - Honokaa 69-kV transmission line and 8 Hamakua - Puukapu 69-kV transmission line.
The two. new 69-kV transmission lines will be terminated onto an anchor pole (if applicable)
installed by HELCO at EDC’s cost within the HELCO ROW.

The Interconnection Facilities shall be comprised of all power system equipment installed by
SELLER and other reiated equipment as necessary for the interconnection in conformance with
the Specifications and Standards listed on Schedule 3. between the high-side switches of the
Facility’s 13.8/69-kV step-up transformers and HEL. CO's clectrical system, including the
following elements. as depicied in Exhibit 1:

1. The 69-kV New Switching Station. including site preparation, fencing. gates, trenching
for cable placement, structures, and buswork configured initially to operate with six (6)
breakers arranged in a breaker-and-a-half scheme.' '

One (1) 69-kV transmission line from the New Switching Station to the HELCO ROW
sysicm. approximately one (1) mile in length. referred to as the Hamakua - Honokaa
69-kV transmission line.”

(Y]

One (1) 69-kV transmission line from the New Switching Station to the HELCO ROW
system, approximately one (1) mile in length. referred 1o as the Hamakua - Puukapu
69-kV transmission line.

W

4, Six (6) 69-kV circuit breakers, and associated switches, relays, protection, and controls
for the New Switching Station connection of:

4.a. the Facility's two (2) 13.8/69-kV generator step-up transformers. each rated
adequately to handie the entire output of the Facitity;

4.b. the Hamakua - Honokaa 69-kV transmission line; and

" The New Switching Station site preparation. fencing. and gates will be designed to accommodate a maximum of
nine (9) 69-kV circuit breakers arranged in a breaker-and-g-haif scheme.,

* The new Hamakua-Honokaa 69-kV transmissicn line and the new Hemakua-Puukapu 69-kV transmission line
may be supponied on two. separate. wood pole tines. or on & single. steel, double-circuit 1ower line.

Schedule 1
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4.c. the Hamakua - Puukapu 69-kV transmission line.

In the event HELCO reasonably requests a change in the configuration from that depicted
on Schedule 1, SELLER shall in good faith consider measures to accommodate HELCO's
request; provided, that, HELCO shall reimburse and make SELLER whole with respect .

to all direct or indirect costs or loss of revenues resulting from accommodating HELCO's

request.
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SCHEDULE 2

New Transmission Line

The New Transmission Line facilities shall be installed by HELCO in conformance with the
Specifications and Standards listed on Schedule 3 and shall include the following elements as

depicted on Exhibit 1:

1. One (1) 69-kV transmission line from the New Switching Station to HELCO's existing
" Keamuku substation, approximately twenty-nine (29) miles in length, referred to as the
Hamakua - Keamuku 69-kV transmission line.

2, Four (4) 69-kV circuit breakers two (2) at the New Switching Station and two (2} at the
Keamuku Substation, and associated switches, relays, protection, and controls for the
breaker-and-a-half New Switching Station connection of the Hamakua - Keamuku 69-kV

transmission line.

3. Modifications to HELCO's Keamuku substation associated with the breaker-and-a-half
connection of the Hamakua - Keamuku 69-kV transmission line.

4, Reconductoring and/or rebuilding the 69-kV transmission line segments from:
4.a. Keamuku substation to Puuhuluhulu substalio-n;
4.b.  Puuhuluhulu substation to Puuwaawaa substation;
4.c. Pubwaawaa substation to Huchue; and
4d. - Huehue substation to K.eahblc substation.

5. Addition of twelve (12) megavars of 63-k'V shunt capacitors in West Hawaii.

Schedule 2
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SCHEDULE 3

HELCO Design Specifications and Construction Standards

Hawaii Electric Light Co. Inc.'s Overhead Transmission Line Design and
Construction Specifications (a copy of which is on file at the offices of HELCO and Enserch), as
transmitied by HELCO to Enserch on or about October 10, 1995,

Schedule 3




SCHEDULE 4

List of Independent Engineers

Mr. Mark Shaw

C. H. Guernsey & Company
5555 N. Grand Blvd.
Oklahoma City, OK 73112
405-947-5515
405-947-5542 (fax)

Mr. M. L. Norton

Miner & Miner Consulting Engineers, Inc.
210 27th Avenue

Greeley. CO 80631

970-352-3706

970-352-3716 (fax)

Sylva Engineer Corp.
1303-B Sherwood Forest
Houston. TX 77043
713-973-7329
713-973-7359 (fax)

R. W. Beck

210) Fourth Avenue
Suite 600

Seattle. WA 98121-2375
206-441-7500
206-441-4962 {fax)

Schedule 4
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SCHEDULE 5

Scope of Work for Independent Engineering Services
To Estimate the Cost of Reconductoring the Honokaa-Waimea 69-kV Line

1. Scope. The independent Engineer shall provide a cost estimate for the reconductoring of
the existing 69-kV line between Hawaii Electric Light Company's (HELCO) Honokaa and
Waimea Substations. The cost estimate shall include the labor and equipment cost of all removal
of conductor. insulators and miscellaneous hardware net of material salvage value shown in
HELCO's accounting property records. The cost estimate shall include 1abot, equipment and
material cost of new poles. conductors, insulators, guys, anchors and other misceilaneous
hardware required 1o make the facilities complete and operational. The cost estimate shall”
include the cost of required pole relocations and the transfer of existing distribution facilities to
new and relocated poles. The reconductoring cost estimate shall not include any cost of ordinary
replacement of deteriorated facilities. The Independent Engineer shall be & currently licensed
Professional Engineer in the State of Hawaii. )

The Independent Engineer shall utilize as the primary basis for the cost estimate at Jeast four
similar projects commenced-or completed within the Jast 24 months. At least two such projects
shall have been in the State of Hawsii, and if possible, publicly bid. The remaining two projects-
shall have been publicly bid. The lndependcm Engineer shall provide to both pamcs acopy of
all documents and data relied upon in producing the cost estimate.

2.  References. The independent engineer shall utilize the Standards referenced in
Section 2{c) of this apreement.

3.  Materials. The facilities shall be designed using HELCO's material standards. HELCO
-will provide a list of acceptable materials in use prior to commencement of work The new
conductior shall be §56.5 kemil AAC (Dahlia). The shield wire shall be 195.7 kemi! (Amhersi),

4. Information To Be Provided to the Independent Engineer, HELCO shall provide "as
built” drawings of the existing facilities including distribution underbuild.

4, Information To¢ Be Provided By the Independent Engineer. The Independent Engineer
shall provide a Jabor and material cost ¢stimate for the project along with a discussion of the
development of the cost estimates including adjustments made. The cost estimate shall be -
broken down by construction units with all distribution shown as separate construction units,
Prior to commencing work on the cost estimate the Independent Engineer shall also provide plan
and pole framing elevation drawings for approval of both Enserch and HELCO. A bill of
matcrials retired and a bill of materials installed shall also be provided for approval prior 10
commencing work on the cost estimate.

Schedule §
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Hawaii Electric Light Company, Inc. « PO 8ox 1027 « Hilo, HI 96721-102;

P‘Q‘% | | . January 15, 1999

Warren H. W. Lee, FE

P - 3 _
— | GE oz T
The Honorable Chairman and Members of g ’f L=

the Hawaiil Public Utilities Commission nS v r—
Kekuanaoa Building 9= 7 |
465 South King Street, 1st Floor zg 5 s
Honolulu, Hawaii 96813 woN

Dear Commissioners:

Subject: Docket No, 98-0013 - HEL.CO-Encogen PPA

This is to transmit the following documents® in the above referenced
proceeding:

Exhibit A HELCO counterpart of “Amendment No. 1 to the Power -
Purchase Apreement between Encogen Hawaii, L.P. and Hawaii
Electric Light Company, Inc.” dated January 14, 1999.

Extubit B A fax of Encogen’s counterpart of “Amendment No. 1 to the
Power Purchase Agreement between Encogen Hawaii, L.P. and
Hawaii Electric Light Company, Inc.” dated January 14, 1999.

Non-faxed copies of these documents will be provided to the Commlssmn as soon
as they are received in Hawaii.

G\awu\ﬂwub

cc: Division of Consumer Advocacy Carl R. Steen, Esq.
Jody Allione Sumner White
Gerald A Sumida, Esq.

Attachments

See HELCO letter dated Decemnber 28, 1998, in which HELCO informed the Commission
An Héi&r};ﬂgo and Encogen intend 10 amend the PPA submitied in this procceeding,
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Execution Copy

AMENDMENT NO. |
‘ TO THE
POWER PURCHASE AGREEMENT
BETWEEN
ENCOGEN HAWAIL L.P.
AND
'HAWAI ELECTRIC LIGHT COMPANY, INC,

THIS AMENDMENT NO. | ("Amendment”) is entered as of this 14th day of
January, 1999, by and between ENCOGEN HAWALL L.P., a Hawaii limited
("Encogen™), with principal offices in Dallas, Texas, and HAWMI ELECTRIC LIGHT

COMPANY, TNC,, 2 Hawaii corporation ("HELCO"), with pnncnpal offices in Hﬂo,
Hawaii.

]
'

WITNESSETH: -

. WHEREAS, Encogen and HELCO are parties to & Power Purchase Agreement
dated as of October 22, 1997 (the "PPA"), under which Encogen shali sell and HELCO
shall purchase capacity and energy from a sixty megewatt (60 MW) (ne1) cogencration
facility (the "Facility™) located in Haina, Hawaii; and

WHEREAS, Encogen and HELCO desire to correct and amend certain terms and
provisions of the PPA by this Amendment.

NOW, THEREFORE, in consideration of the premises and the mutual agreements
and covenans contained herein, the parties hereby agree as follows: ] )

1. Amendment to Introductory Parapraph: The Introductory Paragraph of the
PPA is amended by replscing the word "Delaware” in the fourth line with "Hawgii." ‘

2. Amendment to Section 2.1D: Section 2.1D of the PPA is amended by
placing a period after the word "volts” on the third line, deleting the remainder of the
sentence, and adding two new sentences as follows:

"At the Metering Point, the nominal operating voltage shall be sixty-nine
thousands (69,000} volts and the power factor shall be dispatchable in the range of
0.85 Jagping to 0.98 jeading to maintain system operating parameters as specified
by HELCO. The Facility shall have & minimum net generation design capacity of
sixty thousand kilowatts (60,000 kW) for the full Facility in combined cycle

mode."

oc- 100349 1
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s 3 Amendment 10 Section 2.2B. Section 2.2B of the PPA is amcnded by
replacing "twelve (12) months” in the third and ninth lines with "eighteen (18) months.”

4. Amendment to Scction 4.2A. Scction 4.2A of the PPA is amended by
placing a period afier the term "EAF" in the second to last line, and deleting the
remainder of the sentence. _

5. Amendment 0 Section 4.2B. Section 4.2B of the PPA is amended by
placing a period afier the term “"EFOR™ in the second to last line, and d:]eung the

remainder of the,sentence.

6. Amendment to Section 8.3. Section 8.3 of the PPA is amended by
inserting the word "be” afier the words "each Contract Yaa.r. shail® in the fifth line,

7. Amendment to Attachment P: Sample Enc[g'y Peyment Calculauon
' Am::hmcnt P of the PPA is amended by: -

A Replacing Assumption #2 on page P-1 with the following:

"The final 3rd quarter 1994 GDPIPD (GDFPIPD BASE) is 105.2
(see Gross Domestic Product Implicit Price Deflator (1992 = 100) sheet with the
fax header "FEB-27-96 TUE 04:23 PM BUREAU OF ECONOM]C ANALY
FAX NO. 2026065320 P.02,” copy attached as P-5).” L

B. Replacing the caleulation on the fifth line from the bénom on
Page P-2 with the following:

"$297.215000 x 109.9/105.2 = $310.49"

C. Replacing the calculation on the second line from the bottom en P-
2 with the following: :

"w (2,482.85 + 310.49) x (.98)"

D. Replacing the calculation on the last line on P-2 with the
following: .

"=$2,737.47"

E. Adding as a new page P-5 a copy of the Gross Domestic Product
Implicit Price Deflator (1992 = 100) sheet with the fax header "FEB-27-96 TUE
04:23 PM BUREAU OF ECONOMIC ANALY FAX NO. 2026065320 P.02,"
which documents that the final 3rd Quarter 1994 GDPIPD is 105.2.

B. Attachment I: Adjustment of Charges. Attachment ] of the PPA is
amended by replacing the third paragraph from the boriom of page I-1 with the following:

¢~ 100349 2
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- "An adjustment shall be made on each January 1 equal to one hundred
percent (100%) of the percentage change between the "Final® Third Quarter
GDPIPD of the year prior to the Reference Year ("GDPIFD BASE") and the .
previous year's Third Quarter "Final® GDFIPD value.”

9. Other Terms Not Changed, Except as expressly amended by this
Amendment, the PPA shall remain in full force and effect. In the event that a conflict
arises between the PPA and this Amendment, this Amendment shall prevail, but the
respective documents shall be interpreted to be in harmony with each other where

possible,

10.  Effective Date. This Amendment shall become effective ns of the date
first above written.

11.  Counterparts. This Amendment may be executed in counterparts and al
so executed shall constitute one Amendment, binding on both parties thereto,
notwithstanding that both parties may not be signatories to the ongmal or the same

counterpart.
IN WITNESS WHEREQF, HELCO and SELLER heve caused this
Amendment 1o be executed by their respective duly authorized officers as of the date
first above written.

HELCO: HAWAII ELECTRIC LIGHT COMPANY,
INC

By:%ég (Z L 4
Edward </ Hiveo, fee

ts: View fPredideat

. Y vy

\'Woih,, M Ega

1s: SC- [ rL Ay i
1

SELLER: ENCOGEN HAWAIL L.P.
By:ENSERCH DEVELOPMENT

CORPORATION HAWAILL INC.
A General Partner

By:

Allan V. Smith
Senior Vice President

()

oc- 100349
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Execution Copy

AMENDMENT NO. 1
TO THE
POWER PURCHASE AGREEMENT
BETWEEN
ENCOGEN HAWAIIL, L.P.
AND .
HAWAIl ELECTRIC LIGHT COMPANY, INC.

THIS AMENDMENT NO. 1 ("Amendment”) is entered as of this 14th day of
January, 1999, by and between ENCOGEN HAWAIL LF., e Hawaii limited partnership
("Encogen™), with principal offices in Dallas, Texes, and HAWAII ELECTRIC LIGHT
COMPANY, INC,, 2 Hawaii corporaucn ("}IEI..CO") with principal offices in Hilo.
Hawali,

WITNESSETH: .

WHEREAS, Encogen and HELCO are parties to & Power Purchase Agreement
dated as of October 22, 1997 (the "PPA™), under which Encogen shall sell and HELCO
shall purchase czpecity and encrgy from e sixty megawatt (60 MW) (net) cogeneration
facility (the “Facility™) located in Heina, Hawaii; and

WHEREAS, Encogen and HELCO desire 10 correct and amend certain terms and
provisions of the PPA by this Amendment.

NOW, THEREFORE, in consideration of the premises and the mutual agreerents
and covenants contained herein, the parties hereby agree as follows:

I Amendment 1o Introductory Paragreph: The Introductory Paregreph of the
PPA is smended by replacing the word "Delaware” in the fourth line with "Hawaii."

2. Amendmentto Section 2.1D: Scction 2.1D of the PPA is amended by
placing & period afier the word "volts* on the third line, deleting the remainder of the
seniepee, and adding two new sentences as follows:

" A1 the Metering Point, the nominal operating voltage shall be sixty-nine
thousands (69,000) volts and the power facior shall be dispatcheble in the range of
0.85lagping to 0.98 leading to maintain system opcrating parameters as specified
by HELCO. The Facility shall have & minimum net generation design capacity of
sixty thousand kilowatts (60,000 kW) for the full Facility in combined cycle -

mode.”

25M03+1.D0C Pege 1 of 3 C1/14/5% 1093 AM
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3 Amendment to Sechon 2.2B. Section 2.2B of the PPA is amended by

replacing "twelve (12} months" in the third md ninth lines with "eighteen (18) months,*

4, Amendment 10 Section 4.2A. Section 4,2A of the PPA is amended by

placing a peried after the term "EAF" in T.he second to Jast line, and deleting the
remainder of the sentence.

8. Amendment to Section 4,2B. Section 4.2B of the PPA is amended by

placing 2 period after the term "EFOR" in the sccond to last line, and dclctmg the
remainder of the sentepce,

6. Amendmentto Section83. Section 83 of the PPA is amended by '+

inserting the word "be" sfier the words "cach Contract Year, shall™ in the fifth line.

YR Amendment to Attachment P: Sample Energy Payment Caleu]a !mn

Artachmcm P of the PPA is amended by:
A, Replacing Assumption #2 on page P-]1 with the following:

"The Ginal 3rd quaner 1994 GDPIPD (GDPIPD BASE) is 105.2°
(see Gross Domestic Product Implicit Price Deflator (1992 = 100) sheet with the
fax header "FEB-27-96 TUE 04:23 FM BUREAU OF ECONOM]C A'NALY

FAX NO. 2026065320 P.02,” copy atteched as P-5)."

B. Replacing the calculation on the fifth line from the bonom on
Fage P-2 with the following:

"$297.215000 x 109.9/105.2 = $310.4%"

C.  Replacing the calcvlation on the second line from the bottorn on P-
2 with the following: -

"= (2,482.85 + 310.49) x (.98)"
D, Replacing the calculation on the last linc op P-2 with the
following: ‘
"= §2,737.47"

E. Adding as 8 new page P-5 a copy of the Gross Domestic Product
Implicit Price Deflator (1992 = 100) sheet with the fax header "FEB-27-96 TUE
04:23 PM BUREAU OF ECONOMIC ANALY FAX NO. 2026065320 P.02,"
which documents that the final 3rd Quarter 1994 GDPIPD js 105.2. ~ -

8. sfiechment [ Adjustiment of Charges. Attachment 1 of the PPA is
emended by replacing the third paragreph from the bortom of page 1-1 with the following:

28031.DOC Pape 2 of 3 0N 1455 1035 AM
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"An edjustment shall be made on each January 1 equal to one hundred
percent {100%) of the percentage change between the "Final” Third Quarter
GDPIPD of the year prior to the Reference Year ("GDPIPD BASE") and the
previous years Third Quarter "Final” GDPIFD value.”

9, Other Terms Not Chanped. Except as expressly emended by this
Amendment, the PPA shall remein in full force and effect. In the event that a conflict
arises between the PPA and this Amendment, this Amendment shall prevail, but the
respective documents shall be interpteted 10 be in harmony with esch other where

possible.

10.  Effective Date. This Amendment shall become effective as of the date
first ebove written, ' )
11.  Counterparts. This Amendment may be executed in counterparts and all

so executed shall constinnte one Amendment, binding on both partics thereto,
notwithstanding that both parties may not be signatories to the original or the sam

counterpart, - .

TN WITNESS WHEREOF, HELCO and SELLER have caused this
Amendment 10 be executed by their respective duly authorized officers as of the date

first above written.

HELCO: HAWAI ELECTRIC LIGHT COMPANY,
INC, '

By:

Its:

By:

Its:

SELLER: ENCOGEN HAWAI, L.P.

By:ENSERCH DEVELOPMENT
CORPORATION HAWAI, INC,
A General Partner

By: /A&»«J"/%A/

Allan V. Smith
Vice President

15M03r1.DOC Page 3 of 2 0171459 10:35 AM
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Hawail Electric Light Comnany, Inc. « PO Box 1027 « Hilo, H} 967211027

Y

December 6, 1999

Warren H. W, Lee, P.E :_ ff,
e 2 om0
B R
The Honorable Chairman and Members of I -S
~ the Hawaii Public Utilities Commission < ,..—:’ 0 =
Kekuanaoa Building S _ ::j
465 South King Street, First Floor = :’ _
o]

Hono]ulu,_Hawaii 96813

Dear Commissioners:

Subject: Docket No. 98-0013
HELCO-Encogen PPA

This is to inform the Commission that HELCQ has agreed to the attached Power Purchase
Agreement Novation for the Power Purchase Agreement between HELCO and Encogen Hawaii
L.P. (“Encogen”) dated October 22, 1997, as amended by Amendment No. 1 1o the Power _

_Purchase Agreement, dated January 14, 1999 (the “PPA™), and the Interconnection Agreement
dated October 22, 1997 {the “1A™). (See Attachment 1.) HELCO’s consent to an assigniment of
the PPA and the 1A (with certain stated exceptions) is required by PPA §17.1 and 1A §13. |
Encogen’s interest in the PPA and the 1A is being replaced by Hamakua Energy Partners, L.P.
("Hamakua Energy’™). In addition, the Guarantee Agreement between HELCO and Enserch
Corporation, dated October 22, 1997, has been replaced by the Guarantee Agreement between
HELCO and TECO Energy Inc., dated November 8, 1999. {See Attachment 2.)

Hamakua Energy is a Hawaii limited partnership whose general partners are TPS
Hamakua, Inc. (“TPS”) (new partner) and Jones Hamakua, Inc. (no change). TPS is a Florida
corporation (registered to do business in Hawaii), which is a wholly-owned subsidiary of TECO
Power Services, which in tum is a wholly-owned subsidiary of TECO Energy, Inc. Hamakua
Energy’s limited partners are TPS Hawaii, Inc., a Florida corporation, -and Jones Hawaii Power,
Inc., 2 Hawaii corporation (zlso no change). TPS Hawaii, Inc. is also a wholly-owned subsidiary
of TECO Power Services. The net effect of the change is that Jones Capital Corporation retains
its interests in the Seller under the PPA, and the interests of Enserch Corporation (which is
owned by the same holding company as Texas Utilities Company) are acquired by TECO
Energy, Inc. (the same holding company for Tampa Electric Company). ‘

According to its Form 10-K for the year ended December 31, 1998, filed with the U.S.
Securities and Exchange Commission, TECO Energy Inc. (“TECO") is a Florida-based public
utility holding company. TECO’s significant business segments include: (1) Tampa Electric
Company, (2) TECO Power Services, (3) TECO Transport Corporation, and {4) TECO Coal
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The Honorable Chairman and Members of the
Hawaii Public Utilities Commission

' December 6, 1999

Page 2

Corporation. Tampa Electric provides electric service to more than 537,000 customers with a net
generating capability of 3,615 MWs. TECO Power Services has subsidiaries that have interest in
independent power projects in Florida and Guatemale, and has investments in unconsolidated
affiliates that participate in independent power projects in the U.S. and the world,

Itis HELCO's understanding that the managing general partner of Hamakua Enefgy will
be Jones Hamakua. (Enserch Development Corporation Hawaii was previously the ma.nagmg

general partner for Encogen.)

Itis HELCO s understanding that Hamakua Energy put in place an interim ﬁnam:mg
arrangement on or about November 8, 1999. Hamakua Energy has stated that permanent .

financing is expected to be in place by February 2000.

While Encogen had intended to negotiate an O&M Agreement with Lone Star Energy, an
affiliated corporation, Hamakua Energy has stated that the new partners will opcrate the plant
Other contractual arrangements will not be affected.

" Sincerely,
Attachments

cc: Division of Consumer Adovcacy
S. White
C. DeMars .
T. Lui-Kwan, Esq. / S. M. Egesdal, Esq./1. L. Sandison, Esq. .

C. R. Steen, Esq.
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EXECU'I’]ON CorYy

' POWER PURCHASE AGREEMENT NOVATION

This POWER PURCHASE AGREEMENT NOVATION is made and entered into
as of the 8" day of November, 1999, by and among Encogen Hawaii, L.P., a Hawaii limited .
partnership (the "Transferor"), Hamakua Energy Parmers, L.P., a Hawaii limited partnership (the
"Transferee™) and Hawaii Electric Light Company, Inc., a Hawaii corporauon (the
"Counterparty") with reference to the following:

RECITALS

WHEREAS, the Transferor and the Counterparty are parties to the Power,
Purchase Agreement dated as of October 22, 1997 between the Counterparty and the Transferor,
as amended by Amendment No. ! to the Power Purchase Agreement dated as of January 14,
1999 (collectively, the "Power Purchase Agreement”) and the Interconnection Agreement dated
as of October 22, 1997 between the Counterparty and the Transferor (logcther with the Power

Purchase Agreement, the "Contracts")

‘ WHEREAS, the parties agrcc 10 the novation of the Contracts and to the
substitution of the Transferee in place of the Transferor as a party to the Contracts upon the
terms and conditions of this Agreement; and :

WHEREAS, the Counterpaﬁy consents to the substitution of the Guarantee
Agreement dated the same date hereof between the Counterparty and TECO Energy Inc. (the
"Replacement Guarantee") in place of the Guarantee Agreement dated October 22, 1997 between’
the Counterparty and Enserch Corporauon (the "Rejeased Guarantee"), upon the terms and

conditions of this Agreement,

NOW THEREFORE, in consideration of the mutual promises méde herein, and
for other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledped, and subject 10 the terms and conditions set forth herein, the parnies agree as

follows;

POWER PURCHASE AGREEMENT NOVATION
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NOVATION

Effective as of November §, 1§99 (the "Closing Date™):

(2) the Transferee hereby agrees 10 accept, observe, perform and discharge
all liabilities and obligatioms of the Transferor howsoever and whensoever arjsing under
the Contracts (prior to or after the date hereof) and to be bound by the terms of the
Contracts in every way in place of the Transferor, and Transferee shall be liable forany
default or breach of the Contracts whether such default or breach occurs prior to or afier

the date herecof;

(b) the Counerparty releases and discharges the Transferor from further
performance under the Conmacts and all liabilities, claims and demands howsoever
arising under the Contracts {other than in respect of any third party claim relating to any
event or circumsiance arising prior 1o the date hereof), and agrees that the Transferce will
perform and accept all the oHigations and liabilities howsoever and whensoever arising
under the Contracts and enjo all the rights and bencefits of the Transferor under the
Contacts in place of the Traxsferor; and '

(c) the Counterparty hereby agrees with the Transferee, in place of the -
Transferor, to accept, obserw, perform and discharge all of its liabilities and obligstions
under the Contracts and be bound by the terms of the Contracts in every way.

The foregoing agreenents of the Counlerparty (a) shall not authorize, nor be
deemed 10 authorize, any other or further ransfer, assignment or novation of the Contracts, (b)
shall not waive nor be deemed to wave any term, covenant, condition or provision of the
Contracts, any other instrument in fevor of the Counterparty or with respect to the Facility (as
defined in the ‘Contracts) and (c) shal:not limit or restrict in any way the rights of the Transferee -
under the Contracts, including its rights to assign the Contracts as required by any Financing
Parties (as defined in the Contracts)ar in connection with any Financing Documents (as defined
in the Contracts). All rights of the Counterparty under the Contracts and any other such
instrumnent or with respect 1o the FacHity (as defined in the Conracts) are expressly reserved.

ARTICLE 2
REPLACEMENT OF GUARANTEE

Effective as of the Clusing Date, the Counterparty hereby consents 10 the release
of the Released Guarantee and conseats 10 the Released Guarantee being replaced by the
Replacement Guarantee in satisfaction of the obligations of the Seller (as defined in the Power
Purchase Agreement) under Section ZI' of the Power Purchase Agreement,

POWER PURCHASE AGREEMENT NOVATION
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ARTICLE 3
REPRESENTATIONS AND WARRANTIES

3.1 Transferor. The Transferor hereby represents and warrants (only for and
as 10 jtself, unless otherwise staied) 10 the Counterparty that this Power Purchase Agreement
Novation has been duly and validly authorized, executed and delivered by it, and, assuming due
authorization, execution and delivery thereof by each other party hereto, constinutes its legal, _
valid and binding obligation, enforceable against it in accordance with the terms hereof subject,
as 1o enforceability of remedies, to limitations imposed by bankruptcy, insolvency, '
teorganization, moratorium or other similar laws relating to or affecting the enforcement of . |
creditors' rights gencrally and to general principles of equity, whether thc issue of cnforccabzhty
is considered in a proceeding at law or in equny : ,

32 - Transferee. The Transferee hereby represents and warrants {(only for and
as to itself, unless otherwise stated) to the Counterparty that this Power Purchase Agreement
Novation has been duly and validly authorized, executed and delivered by it, and, assuming due

authorization, execution and delivery thereof by each other party hereto, constitutes its legal,

valid and binding obligation, enforceable against it in accordance with the terms hereof subject,

es to enforceability of remedies, to limitations imposed by bankruptcy, insolvency,

reorganization, moratorium or other similar laws relating to or affecting the enforcement of

_ creditors' rights generally and to general principles of equity, whether the issue of enforceability
is considered in a proceeding at law or in equity. '

_ 3.3 QF Requirements. The Transferee hereby represent and warrant that the
transactions contemplated by this Power Purchase Agreement Novation, including the transfer of
the Contracts, shall not affect compliance with the criteria for qualifying cogeneration facilities
as set forth in HAR Sections 6-74-6 and 6-74-7 and 18 CFR Sections 292.205 and 292.206.

ARTICLE 4
_ MISCELLANEOUS

4.]  No Default. The parties hereto agree that no default or breach will occur
in the performance of the Contracts as a result of the execution of this Power Purchase

Agreement Novation.

42  Amendments and Waivers. This Power Purchase Agreement Novation
may be amended, and the observance of any provision of this Power Purchase Agreement
Novation may be waived, only by an instrument in writing specifically stating an intent to amend
this Power Purchase Agreement Novation in a specific respect or to waive a specific provision,
duly executed by or on behalf of each of the parties hereto.

POWER PURCHASE AGREEMENT NOVATION
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43  Assipnment. No party hereto shall assign any of its rights or delegate any
of its obligations hereunder to any other Person without the prior written consent of each of the
other parties hereto. Subject to the foregoing, this Power Purchase Agreement Novation shall be
binding upon the parties hereto and their respective successors and assigns.

44  Further Assurances. Each party hereto agrees to cooperate in all
reasonable respects necessary 1o consummate the transactions contemplated by this Power
Purchase Agreement Novation and from time 1o time 10 do such acts and things and execute and
deliver such documents and instruments as may rcasonab]y be required in order to implement the

* transactions contemplated hereby.

45  Govemning Law. THIS POWER PURCHASE AGREEMENT
NOVATION SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH
THE LAWS OF THE STATE OF HAWAII, EXCLUDING ANY CONFLICT-OF-LAWS
RULE OR PRINCIPLE THAT MIGHT REFER THE GOVERNANCEOR THE -
. CONSTRUCTION OF THIS ACQUISITION AGREEMENT TO THE LAW OF ANOTHER

JURISDICTION.

4.6 . Entire Apreement. This Power Purchase Agreement Novation contains

the entire undersianding of the parties hereto with respect to the novation of the Contracts,
matters herein and supersedes all prior agreements and understandmgs among the parties hereto

with rcspect 1o the novation of the Contracts.

4.7  Captions. Titles or captions are inserted in this Power Purchase
Agreement Novation only for convenience, and do not define, limit, extend or describe the scope -
of this Power Purchase Agreement Novation or the intent of any provision hereof.

4.8  Counterpants. This Power Purchase Agreement Novation may be executed
in any number of counterparts and by different parties hereto on separate counterparts, but all of
such counterparts together shall constitute one and the same instrument.

POWER PURCHASE AGREEMENT NOVATION
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IN WITNESS WHEREOF, the parties hereto have caused this Power Purchase
Agreement Novation to be signed by their respective duly authorized officers.

TRANSFEROR:

POWER PURCHASE AGREEMENT NOVATION

ENCOGEN HAWAL L.P.,
as Transferor

By: Enserch Development Corporation Hawaii, -
Inc., a Texas Corporation

its pan.ner
By: / M

Name: f?/hw U i TH
Title: tiCC PRI 10507

By: Jones Hamakua, lnc., a Hawaii Corporation
its partner

By:

Name:
Title:
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IN WI'I'NESS WHEREOF, the parties hereto have caused this Power Purchase
Agrcemcnt Novation to be signed by their respective duly authorized officers.

TRANSFEROR:

POWER PURCHASE AGREEMENT NOVATION

ENCOGEN HAWAIL L.P.,
&s Transferor

By: Enserch Development Corporation Hawaii,
Inc., a Texas Corporation
its partner

By:

Name:
Title:

By: Jones Hamakus, Inc., a Hewaii Corporation .-
its partner

By \oSa - ﬁl_:b _

Name; LU L EE 'Y Cpm.mv
Title: oS



TRANSFEREE:
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HAMAKUA ENERGY PARTNERS, L.P,,
as Transferee

By: TPS Hamakua, Inc., & Florida Corporation.
its partner

Richard E. Ludwig aj
President -

By: Jones Hamakus, Inc., 8 Hawaiil Corporaﬁon
its partner : o

By:

Name:
Title:



TRANSFEREE:
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HAMAKUA ENERGY PARTNERS, L.P,,
as Transferee

By: TPS Hamekua, Inc., 2 Florida Corporation.
its partner

By:
Name:
Title:

By: Jones Hamakua, Inc., a Hawaii Corporation
its partner

By: Ao \b%::;h()

Name: Voozhow, W, SARe-ET

Title: R rpa Dot |



COUNTERPARTY:
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HAWAITI ELECTRIC LIGHT COMPANY, -
INC. -
a Hawaii corporation

o O Matge W Lee

Namc Warren H. W. Lee
Title:  president

awh/iw

Name: lly M. Ec'gai
Titdle:  Secretary
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EXECUTION COPY
GUARANTEE AGREEMENT
between
TECO ENERGY, INC.
and

HAWAII ELECTRIC LIGHT COMPANY, INC.

THIS GUARANTEE AGREEMENT (“Guarantee”) is made as of this_8th day
of November, 1999 by and between HAWAII ELECTRIC LIGHT COMPANY, INC. - .
(*HELCO™), a Hawaii corporation, with principal offices in Hilo, Hawaii, and TECO Energy,
Inc. (“Guarantor”), a Florida corporation, with principal offices in Tampa, Florida.

WITNESSETH:

WHEREAS, HELCO is a regulated public wtility engaged in the business of
generation, transmission and distribution of electric power to customers on the island of Hawaii,

Hawaii; and

WHEREAS, Hamakua Energy Parmers, L.P., a Hawaii limited panncrship, with
principal offices in Charlonc Noﬂh Carolina domg bus:ness in Hawaii (“SELLER™), is an

affiliate of Guarantor; and

WHEREAS, Encogen Hawaii, L.P., a Delaware limited partnership
"~ {(*ENCOGEN") and HELCO entered into a Power Purchase Agreement, dated as of October 22,
1997 (the “Agreement”), whereby ENCOGEN was obligated to construct, operate and maintain a -
60 MW (net) cogeneration facility (the “Facility’) at Baina, Hawaii and HELCO was obligated

to purchase the electric output from the Facility over a period of thirty (30) years; and

WHEREAS, HELCO was willing 10 enter imo the assignment of the Agreement
only if the Guarantor enters into this Guarantee with HELCO; and

WHEREAS, to induce HELCO 1o enter into the assignment of the Agreement,
Guarantor is willing 10 enter in this Guarenmee with HELCO.

NOW, THEREFORE, in consideration of these premises and other good and
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, Guarantor
hereby represents, warrants, covenants and agrees with HELCO as follows:

NY1:£3236848v]
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1. Definitions. All capitalized terms used herein and not defined herein, and
which are defined in, or by reference in, the Agreement, as the Agreement may be amended from
time to time in accordance with jts terms, shall have the meanings specified in the Agreement.

2. Guarantee.

a. Subject to the limitations contained in Section 3, Guarantor hereby
guzrantees 10 HELCO the due and punctual payment, s and when due, of fifty percent (50%).
(the “Proportionate Share™) of all sums payable by SELLER to HELCO as the resuit of the non-
performance of obligations under the Agreement or other events or circumstances during the -
term of the Agreement. This Guarantee is one of two identical Guarantees being provided by
Guaraptor and J.A. Jones, Inc, in accordance with Section 21.1 of the Agreement, each of w}:uch
constitutes a several, not joint, obligation of Guarantor end J.A. Jones, Inc., respectively, with
respect 10 any summs payable by SELLER to HELCO under the Agreement. In no.event shall
HELCO have recourse against Guarantor in excess of the lesser of its Proportionate Share of
SELLER’s payment obligations or the limits set forth in Section 3 below.

b. The Guarantee is & primary and original obl)ganon of Guarantor
and is an absolute, unconditional, continuing and irrevocable guarantee and is in no way
conditioned or contingent upon any attempt to collect payment from or proceed against SELLER -
except as stated otherwise herein, This Guarantee shall remain in full force and effect unti} the
earlier to occwr of the following events: (i) all of SELLER's obligations under the Agreement
including, without limitation, any obligations for breach thereof, have been fulfilled; (ii) this
Guarantee has been substituted for in accordance with Section 21.1 of the Agreement, or (iif) the
termination of the Agreement; provided, that obligations ansmg prior 1o such termination date .

.shal] survive such termination. Any notice required to be given by HELCO to SELLER under

the Agreement shall also be given by HELCO to Guarantor at:

TECO Energy, Inc.

702 N. Franklin Street
Tampa, Florids 33602
(813) 228-1804 (telephone)
(813) 228-1328 (facsimile)

(ot such other address as Guarantor may designate in writing 10 HELCO) Guarantor shall have
the same opportunity to cure defaults by SELLER under the Agreement as SELLER shall have; -
provided, however, that no time period provided in the Agreement for cure shall be extended or

starl anew by virtue of this sentence,

In the event that 1.hc Agreement shall be 1erminated as a result of the rejection or
disaffirmance thereof by any trustee, receiver or liquidating agency of SELLER or any of i its
properties, in any assignment for the benefit of creditors or apy bankruptcy, insolvency,
reorganization, armangement, composition, readjusument, liquidation, dissolution or similar
proceeding. Guarantor’s obligations hereunder shall continue to the same extent as if such
Agreement had not been so rejected or disaffirmed. Guarantor shall, and does hereby waive all
rights and bepcfits which might relieve, in whole or in part, Guarantor from the performance of
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its duties and obligations hereunder by reason of any such proceeding, and Guarantor agrees that
it shall be liable for all sums and obligations guaranteed by this Guarantee without regard to any
medification, limitation or discharge of the liability of SELLER that may result from any such

proceeding,.

3. (Guarantee Limits. Guarantor's obligations under Section 2(z) hereof in
the aggregate shall be }imited to the amounts shown below with respect to sums as payzble by
SELLER 10 HELCO pursuant to the Agreement as the result of events or circumstances dunng :
thc period shown opposite such amounts: A

Period . Amount®
Until PUC Approval $-0-
From PUC Approval through Closing Date $100,000
From the Closing Date through the Phase 2 $£500,000
In-Service Date
From Phase 2 In-Service Date to end of Term £1,500,000

*Guarantor's obhgauons in any gwen period shall be reduced by any amounts paid by Guarantor
with respect to such obligations in all preceding periods.

As used above, “PUC Approval” shall mean the date that the PUC order referred to in'Section
23.14 of the Agreement becomes final and non-applicable. ‘ ‘

4, Generzlly. Guarantor shall not be liable under Section 2 of this Guarantee
10 any extent greater than if it had been the contracting party (in place of SELLER) under the
Agreement, and all the representations.and warranties made by Guarantor in Section 5 hereof in
respect of this Guarantee were true in respect of the Agreement as well as the Guarantee and’
notwithstanding any bankruptcy or insolvency of SELLER. In addition, Guarantor shall have no
obligation under Section 2(2) of this Guarantee for any claim for payment, performance or
otherwise atributable 1o events or circumstances during the period prior to the Phase 2 In-
Service Date, not asseried by HELCO in writing within one hundred eighty (180) days after the

Phase 2 In-Service Date,

5. Representations and Warranties. Guarantor represents and werrants a$

a. Guarantor has full power, authority and legal right 10 execute and
deliver and perform its obligations under this Guarantee. This Guarantee has been duly executed
and delivered by Guarantor and constitutes a Jegal, valid and binding obligation of Guaranter,
enforceable in accordance with its terms, except 1o the extent that such enforcement may be
limited by any bankruptcy, reorganization, insolvency, moratorium or similar laws affecting
generally the enforcement of creditors’ rights from time to time in effect and general principles

of equity.

NY 1:#3236448v! 3
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b. No consent, authorization or approval of, or filing with, eny
federal, state, municipal or other governmental department, commission, board, burceu, agency
or instrumentality, domestic or foreign, is or has been required in respect of Guarantor in
connection with the execution, delivery or performance by Guarantor of this Guarantee, or the
compliance by Guarantor with any of the terms and provisions bereof,

c. The execution and delivery of, and performance by Guarantor of

its obhgahons under this Guarantee will not result in a violation of, or be in conflict with, any
provision of the articles of incorporation or bylaws of Guarantor, or result in a violation of, or be'
in conflict with, or constitute a default or an event which would, with notice or lapse of time, or
_ both, become a default under, any mortgage, indenture, contract, agreement or other instrument

10 which Guarantor is a party or by which it or its property is bound, or result in & violation of, or
be in conflict with, or result in a breach of, any term or provision of any judgment, order, decree
or aware of any court, arbitration or governmental or public instrumentality binding upon -
Guarantor or its property, which individually or in the aggregate would materially. advcrscly
affect Guarantor’s ability 10 perform its obligations under this Guarantee.

d. Guarantor is pot in default, and no condition exists whiich, with
notice of Japse of time, or both, would constitute 2 default by Guarantor under any morigage,
loan agreement, deed or trust, indenture or other agreement with respect thereto, evidence of
indebtedness or other instrument of & material nature, to which it is party or by which it is bound,
or in violation of, or in default under, any rule, regulation, order, Writ, judgment, injunction or
decree of any court, arbitration or federal, state, municipal or other governmental suthority,
commission, board, bureau, agency, or instrumentality, domestic or foreign, which individually
or in the aggregate would materially adversely affect Guarantor’s ability to perform jts
obligations under this Guarantee. ' .

e There is no action, suit, proceeding, inquiry or investigation, at law
or in equity, or before or by any court, public board or body, pending against Guarantor, or of
~ which Guarantor has otherwise received official notice, or which to the knowledge of Guarantor
. is threatened against Guarantor, wherein an adverse decision, ruling or finding would have a
material adverse effect on the Guarantor’s financial position or its ability 10 pcrform its -
obligations under this Guarantee.

1. All agreements, reprcscmaﬁ-ons and warranties contained herein or
made in writing by or on behalf of Guarantor in connection with the transaction conternplated
hereby shall survive the execution and delivery of this Guarantee.

6. Notice. Guarantor shall give written notice to HELCO and SELLER
within ten (10) days afier (i) the occurrence of any event or circumstance that results in any of
the representations and warranties made by Guarantor in Section 5 ceasing to be accurate, or
(ii) the occwrrence, with respect to Guarantor, of any of the events specified in paragraphs (10) or
(11) of Section 7.1A of the Agreement as constituting an Event of Default upon the occurrence
thereof with respect to SELLER. Such notice shall describe, with reasonable particularity, the
event oy circurnstance that has-caused such result and shall specify the effect thereof on all -
representations and warranties of Guarantor that are affected thereby.

WY #3236448v] 4
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7. Miscellaneous.

2 Severability. 1f any term or provision of this Guarantee or the
application thereof to any person, entity or circumstance shall to any extent be invalid or
unenforceable, the remainder of this Guarantee, or the application of such term or provision to
persons, entities or circumstances other than those as to which it is invalid or unenforceeble,
shall not be affected thereby, and each term and provision of this Guarantee shall be valid and
enforceable to the fullest extent permitted by law. <

b. No Waijver. Except as spcc1ﬁcally provided otherw:se herein, the
J'aJlun of either party to enforce at any time any of the provms:ons of this Guarantee, or to require
al any time pr_:rfonnancc by the other party of any of the provisions thereof, shall in-no way be
construed to be a waiver of such provisions, nor in any way to effect the validity of this =~ .
Guarantee or any part hereof or the right of such party thereafier to enforce cvery such

provision.

’ c. Maodification. No modification or waiver of all or aily part of this
Guarantee shall be valid unless it is reduced 1o writing and signed by both parties.

' d. Goveming Law and Interpretstion. Interpretation and performance
of this Guarantee shall be in accordance with, and shall be controlled by, the lews of the State of

Hawatii, other than the Jaws thereof that wou]d require refcrence to the laws of any other
Junsdlct:on

¢ Coumer_-g . this Guarantee may be executed in several
counterparts and all such executed counterparts shall constitute one agreement, binding on both
parties thereto, notwithstanding that both parties may not be signatories 1o the original or the

same counterpart.

f. Successors and Assigns. This Guarantee shall be binding upon

Guarantor and jts successors and assigns and all persons claiming under or though Guarantor or
any such successor or assign, and shall inure to the bencﬁt of, and be enforceable by, HELCO. -

'g.  Consolidation. In the event that HELCO brings an action to
enforce this Guarantee during the pendency of any proceeding (arbitration or otherwise) between
HELCO and SELLER, Guarantor shall have the option 10 join such enforcement action with any
such pending proceeding. Moreover, Guarantor shall have the option to join any such
proceeding first brought zgainst Guarantor with any subsequent proceeding brought against
SELLER. In each of the cases described above, such joinder option shall extend until such time
as a final judgment is rendered in the relevant proceeding. -

NY1:#3236445v]
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IN WITNESS WHEREQF, HELCO and Guarantor have caused this Guarantee to
be executed by their respective duly authorized officers as of the date first above written.

HELCO

Guarantor

NY1:£3216448vi

HAWAI ELECTRIC LIGHT COMPANY, INC. '

i i,

) Its President

Byw

Its Vice Presidént ' .

TECO ENERGY, INC.

By (2D C ol M~
Gordon L. Gillette
Vice President-Finance and
Chief Financial Officer
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CONSENT AND AGREEMENT
CONCERNING CERTAIN ASSETS
OF JONES CAPITAL, LLC

THIS CONSENT AND AGREEMENT (the “Agreement”) deted s of
, 2004 is entered into by and emong BLACK RIVER ENERGY, LLC, a
Delaware limited liability company (“‘Black River Energy”), HAMAKUA ENERGY-
PARTNERS, LP, a Hawaii limited liability parmership (*"HEP"), and HAWAII _
ELECTRIC LIGHT COMPANY, INC., a Hawaii corporation ("HELCO").

BACKGROUND

A Jones Capital, LLC, & Delaware Jimited liebility company (*Jones
Capital™), owns (i) 50% of the outstanding interests of Hamakua A, LLC, a Delaware
limited liability company (“Hamakua A”"), which owns a 98% limited partner interest in
HEP, and (ii) 100% of the outsiending capial stock of Jones Hamakua, Inc, 2 Hawaii
corporation (“Jones Hamakua™), which owns a 1% gencral partner interest in HEP.

. B. HERP is party 10 that certain Power Purchase A greement, dated as of
Ociober 22, 1997, by and berween HEP and HEL CO, as amended {the “PPA™).

C. TPS Hawaii, Inc. owns the remaining 50% of the outstanding membership
interest in Hamakua A. TPS Hamakua, Inc. owns the other 1% general partner intcrest in
HEP. TPS Hawaii, Inc. and TPS Hamakua, Inc. are collectively referred 10 es the "TECO

Entities”.

D.  Jones Capital, and i1s wholly-owned subsidiary, Black River Encrgy, have
enered into a purchase egreement pursusnt to which Jones Capital and Jones Hamakua
have agreed through e series of transactions, 1o ransfer all of their outstanding equity
interests in each of HEP and Hamakua A (the “Interests™) 10 Black River Energy, and’

‘Jones Capital wiil thereafier sell 8l] of its membership interest in Black River Energy (the
“Black River Interesis™) to EIF Hamakua L1.C, 8 Delaware limited liability company

(“Buver"”).

E. J.A. Jones, Inc. ("Jones"), 2 Delaware corporation and the parent company
of Jones Capital, has guarenteed HEP’s performance under the PPA pursuanito a
Guarentee Agreement, deted Ocicber 22, 1997, by and between Jones end HELCO (the
“Jones Guarantee”). Upon closing of the transfer of the Black River Interests to Buyer,
Black River Energy will provide 2 guarantee 1o HELCO substantially in the form
attached here1o as Exhibit A (the “BRE Gueraniee”) 10 replace the Jones Guarantee and
shall 2lso obtain a lener of credit in favor of HELCO, issued by & bank Jocated in the
. State of Haweil (or otherwise doing business in the United States) and acceptable 10
HMELCO. for & 1erm of not less than one year from the date of issuance and substantially

CrDOCUME - ILS\LOCALS- I TempHEPHFL-5.DO0
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in the form &ttached hereto as Exhibit B. (A letter of credit which satisfies the
requirements of the preceding sentence is referred 10 herein as 2 “Lener of Credit”)

F.  Under Seciion 19.1 of the PPA, HELCO has certzin rights of first refusal,
or similar preference rights of purchase, that may be triggered or othenwise activated in
the event that HEP should sell or transfer its interests in the Facility (the “HELCO
Rights™). Although they do not believe that the transfer of the Interests to Black River
Energy and the subsequent sale of the Black River Interests 1o Buyer will trigger the
HELCO Righs or any requirement 1o obtain HELCO's consent, Jones, Jones Capital,
Jones Hamakua, HEP, the TECO Entities and Buyer would like 10 obtein HELCO's
acknowledpgement and consent 1o the transactions described herein.

G. As pant of the consideration 1o them for the sale of the Black River Interests
10 Buyer, Jones and Jones Cepita] would like 10 obtain from HELCO a termination of the
Jones Guerantee and a release of Jones thereunder. -

H.  Although HELCO does not necessarily concur with the conclusion that the
HELCO Rights will not be triggered by the ransfer of the Interests 1o Black River
Energy and the subscquent sale of the Black River Interests 10 Buyer, HELCO is willing
to waive the HELCO Rights with respect 1o said transfer and szid sale, 10 acknowledge
&nd consent 1o said ransfer and said sale, and 1o 1erminste the Jones Guarantee and
release Jones thereunder, all on the 1erms and conditions set forth herein,

AGREEMENT

In light of the foregoing, the panies set forth their agreement as follows:

1. Concurrent with the sale of the Black River Interests 1o Buyer, Black River
Enerpy shall (a) issue and deliver to HELCO the BRE Guzarantee, and (b) cause the '
issuance of a Letter of Credit and deliver same 1o HELCO.

2. Effective concurrently with the sale of the Black River Interests 10 Buyer: '

(a)  the BRE Guaraniee shall, insofar s the Guaraniee jssued by Black
River Energy is concerned, be deemed to replace the Form of Guaramty auachcd to
the PPA 8s Atachmen1 T ~ '

{b)  all references to Guaraniee and Guerantee(s) in the PPA shall,
insofar as they refer to the Guarantee issued by Black River Energy, be deemed 10
refer 10 the BRE Guaraniee;

(c)  from the date the BRE Guaranice is 10 be issued and delivered to
HELCO pursuant to paragraph 1 zbove through the thinieih (30™) day following
the period the BRE Guarantee is te remain in full force and effect pursuant to the
second sentence of Section 2(b) of the BRE Guarantee, BRE shall maintain or
causcd 10 be meintzined in full force and effect a Letier of Credit, end shall, no

2

<
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later than thirty (30) days prior to the expiration of the term of any Letter of Credit
then in effect, replace or cause to be replaced such Leter of Credit by delivery 10
HELCO of 2 newly issued Letier of Credit, 2nd any failure to mainiain a Letter of
Credit in full force and effect as aforesaid, including but not limited 10 any faijure -
10 1eplace 2 Lenier of Credit no later than thinty (30) days prior 10 the expiration of
the term thereof, shell constitute grounds for HELCO 1o draw down the full
amount of the Lenter of Credit regardless of whether or not HELCO would
otherwise then be entitled 10 demand payment from HEP under the PPA or from
Black River Energy under the BRE Guarantee, and any such amounts drawn on
the Lener of Credit pursuam 1o this subparagraph (c) shall be (i) held by HELCO,
as security for BRE's performance of its obligation to mzintain the Letter-of Credit
as aforesaid, until such time & new Letter of Credit is issued and delivered to
HELCO, and (ii) upon the issuance and delivery of a new Letter ofCrcd:t &8s
aforesaid, paid over 10 BRE or its designee without interest;

(d)  exceptinthe circumsiance where HELCO has drawn down the full
amount of the Letter of Credil, as contemplated under the preceding:
subparagraph (¢), any failure 10 maintain the Letter of Credit in full force and
effect as and to the extent required under 1he preceding subparagraph (c) shall be
deemed to be a feilure by HEP to maintsin the BRE Guarantee in full force and
effect and, accordingly, shell constitute an “Event of Default” by HEF under

peregraph (15) of Section 7.1A of the PPA; and

(e}  any failure of the issuer of a Letter of Credit to pay HELCO any
amount as 10 which HELLCO hes a proper claim, as and when due under such
Letter of Credit, and the further feilure of such issuer, or Black River Energy (as
guaranior under the BRE Guarantec) to remedy such non-payvment within forty-
five (45) days afier wrinen demand therefore by HELCO served upon such issuer
(with a copy 10 Black River Energy), shall be deemed a fzilure 1o pey HELCO
and, eccordingly, shall constitute an “Event of Default” by HEP under paragraph

(16) of Section 7.1A of the PPA.

()  Black River Energy shzll notifv HELCO of any change in the
jssuer's bank credit rating under Standard & Poor's (S&P) and Moody's within 30
days of such change. In the event the issuer hat not maintained a raling of a1 least
S&P Short-Term lssue Credit Rating of A-1, S&P Long-Term 1ssue Credit Rating
of A, Moody’s Shori-Term Bank Deposit Rating of P-1 and Moody’s Long-Term
Bank Deposit Rating of Al, HELCO will have the right, but not the obligation, 10
require Black River Energy 10 secure an equivelent letter of credit with another

financial institution, sausfaciory 10 EELCO.

3. Forsolong as the cblipation to meintain 2 Letter of Credit 1s being
d, HEP shal] be excused from providing the letier of credit or bond required under
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paragraph {17) of Section 7.1 A insofar as one of the Evems of Default refcrenced thcrcm
hes occurred with respect 1o Black River Energy. .

4. In ronsideraﬁon of the covenams and agreements of Black River Energy
and HEP set fonh in parapraphs land 2 above, HELCO hereby (a) consenis to the
transfer of the Inierests to Black River Energy, which consent is given without regard to
the consummation or non-consummation of the sale of the Black River Interesisto.
Buyer; (b) consents to the sale of the Black River Interests 10 Buyer, (¢) waives its
HELCO Rights, if any, that may be triggered or otherwise activated. as a result of said
transfer and said sale, (d) consents to the replacement of the Jones Guarantee by the BRE -
Guarantec and the Letter of Credit, (¢) consents 1o the termination of the Jones Guarantee
upon such replacement and the release of Jones thereunder,.(f) agrees that none of the
aforesaid ransfer of Interests to Black River Enerpy, the aforesaid sale of the Black River
Interests to Buyer, or the replacement of the Jones Guaraniee with the BRE Guarantee
and the Letter of Credit shall constitute an Event of Default under Section 7.1A of the
PPA, (g) weives any rights it may have to declare on Event of Default under Section 7.1A -
of the PPA as a result of In re: J.A4. Jones, Inc., et al., Debtor, Case No, 03-33532.
Chapter 11 Jointly Administer, United States Bankrupicy Court for the Western District
of Norh Carolina snd (h) affirms that no facts currently exist which, with the passage of

" lime or the giving of notice or both, would give rise 10 an Event of Default under the

PPA.
5 The consents to the transfer of the Interests and the sale of the Black River

Interests set forth in clauses (8) and (b) of paragraph 4, and the waiver of HELCO's
Rights set forth in clause (¢) of paragraph 4, shail not 2uthorize, nor be deemed to
guthorize, any other or further wansfer, sale or assignment of direct or indirect interests in
the Facility, HEP or in any members of HEP, 10 the extent any such other or further
wansfer, sale or assignment would otherwise trigger HELCO's Rights or any other
HELCO consent rights under the PPA. The consents to the replacement of the lones
Guarantee by the BRE Guaraniee and the Letter of Credit and the termination of the
Jones Guarantee and the release of Jones set forth in clauses (d) and (¢) of paragraph 4
shall not be understood or construed as an apgreement 10 or the besis or justification for
the termination of any other Guaranice under the PPA or the release of any other eatity.
(including but not limited to any of the TECO Entities), nor as a waiver of any term,
covenant, condition or provision of the PPA_ any other Guarantee under the PPA, or any
other instrument in favor of HELCO or with respect to the Fecility, and all righis of
HELCO under the PPA, any other Guarantee under the PPA, or any other instrument in
fevor of HELCO or with respect 1o the Facility are expressiy reserved. The agreements,
waivers and representations with respect 1o defaults and Evems of Default set forth in
clauses (f) and (g) of paragiaph 4 shall not be understood or construed as a waiver of
HELCO’s right 10 require full and complele performance, from and zfier the date hereof,

of &l oblipations imposed on “SELLER” under the PPA.

I
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6. HELCO acknowledges that Jones, Jones Capital, Jones Hamakus, HEP, the -
TECO Entities and Buyer will rely upon the undertakings of HEL CO set forth in
paragraph 4 above, subject 10 the reservetions set forth in paragraph S above, in the future
in connection with any rights, obligations and liabilities with respect to the Interests, the
Black River imerests, the BRE Guarantee, the Letter of Credit and the PPA

7. Miscellaneous.

(a) Definitions. All capitalized terms used herein and not defined
herein, and which are defined in, or by reference in, the PPA, as the PPA may be
amcndcd from time 10 time in sccordance with its terms, shall have the meanings

specified in the PPA.

(b)  Entite Apreement. This Consent and Agreement, mc]udmg &he
Exhibits attached hereto, constitutes the entire agreement among the partics with

respect 10 the subject matter hereof.

() Modification. No modification or waiver of all or any part of this
'Consent and Agicement shall be valid unless it is reduced to wmmg and sxgncd by

the parties.
(d) Goveming Lew and Interpretation. Interpretation and performance

of this Consent and Agreement shall be in accordance with, and shall be controlled
by, the laws of the Siate of Hawaii, other than the Jaws thercof that would require

reference to the laws of any other jurisdiction.

(e} . Coumerpans. This Consent and A preement rnay be execuied in
several counterparts and all such executed counterparts shall constitute one
agreement, binding on the parties thereto, notwithstanding that a]l parties may not
be signaiories to the original or the same counterpan.

IN WITNESS WHEREOF, the paﬂicc hereto have ceused this Consent and
Agreement 10 be executed by their respective duly authorized officers as ofthc date first

writiten above,

Ay
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BLACK KOVER ENERGY, LLC, - HAWAIl ELECTRIC L1GHT COMPANY,
a Delawsre limited liability company INC,, a Hewaii corporetion
By \20Q..-.. “%7—1&7 By ’Wﬂ' %/

Name: \d 1 Damea, W, Geron iRy me; A e T L A VS

_ Its: Rreavend 1 Francim YF Mf: e -

HAMAKUA ENERGY PARTNERS, LP, % a'w mH?v-/ "’
u Hawaii limited lisbility pertmership Neme: LOric fun Moghtn

ts: Treesurtlr

By Mrt“m

Neme! 0 Ww e v §esankY
Tts: \redrima® R, Wovedine LLC,

m-uh Coemaad) Qalarxs
. Buver acknewledges the agreements mede by HEP in dze forcgoing
Conscm and Agrecment. .
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EXHIBIT A
GUARANTEE AGREEMENT
berween
BLACK RIVER ENERGY, LLC
and

HAWAII ELECTRIC LIGHT COMPANY, INC.

THIS GUARANTEE AGREEMENT (“Guarantee™) is made this __day of
2004 by and berween HAWA]) ELECTRIC LIGHT COMPANY, INC., e

Haweii corporation (“HELCQ"), with principa) offices in Hilo, Hawaii, and BLACK
RIVER ENERGY, LLC, a Delaware limited Jiability company (“Guaramor") with.
principal offices in Charlone, North Carolina. ,

WIINESSETH:

'WHEREAS HELCQO is a regulated public wility engaged in the business of
generation, transmission and distribution of electric power to customers on the island of |

. Hawaii, Hawali; and

WHEREAS, Jones Czpital, LLC, a Delaware limited liability company (*Jones
Capital”), owns (i) 50% of the outstanding interests of Hamakua A, LLC, a Delaware
limited liability company (“Hamazkua A™), which owns 2 98% limited pariner interest in
Mamakua Encrgy Panners LP, a Hawaii limited liobility partnership (“HEP™), and
(ii) 100% of the outstanding capital stock of Jones Hamakua, Inc, a Hawaii corporation
(“Jones Hamakua™), which owns a 1% gencral pantner inmerest in HEP; and

WHEREAS, HEP is party to that certain Power Purchase Agreement, dated as of
October 22, 1997, by and berween HEP and HELCO, 2s amended (the “PPA”) ; and

WHEREAS, Jones Capital and Guerantor, which is a wholly-owned subsidiary of
Jones Capitel, have entered into a purchase agreement pursuant o which Jones Capital
and Jones Hamakua have agreed, through a series of transactions, 1o transfer all of their
outstanding equily interests in each of HEP and Hamakua A (the “Interesis”) 1o
Guarantor, and Jones Capital will thereafier sell all of its membership interest in
Guarantor (the “Black River Imerests”) to EIF Hamakua, LLC, & Delaware limited

lizbility company {"EIF Hamzkuz"); and

WHEREAS, J.A. Jones, Inc., a Delaware corporation (*Jones™), the parent
company of Jones Cepital, has guaranteed HEP's performance under the PPA pursuant 10
2 Guarantee Agreement, dated October 22, 1997, by and between Jones and HELCO (the

. “Jones Guarsntee”); and
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WHEREAS, under the PPA, HELCO has certain rights of first refusal, or sjmilar

preference rights of purchase, that may be triggered or otherwise activated in the event
that HEP should sell or transfer its interests in the Facility (the "HELCO Righis™).

- Although they do not believe that the transfer of the Inerests to Guarantor and the

subsequent sale of the Black River Interests 1o EIF Hamakue will trigger the HELCO
Rights or any requirement 10 obtain HELCO’s consent, Jones, Jones Capital, Jones ,
Hameakua, HEP and EIF Hamakua would like to obtain HELCQO’s acknowledgement and B
conscnt 10 the transactions described herein; and .

WHEREAS, a5 part of the consideration to them for the sale-of the Black River
Interests 1o EIF Hemakus, Jones and Jones Capital would like to obtain from HELCO the

termination of the Jones Guarantee and the reiease of Jones thercunder; and

WHEREAS, zlthough HELCO does not necessarily concur with the conclusion
that the HELCO Rights will not be triggered by the transfer of ihe Interests to Guarantor
and the subsequent sale of the Black River Interests to EIF Hamakua, HELCO is willing

1o waive the HELCO Rights with respect 10 such transfer and such sale, 1o scknowledge

“and consent 10 such rransfer and such sale, and to terminate the Jones Guarantee and
release Jones thereunder, all on the terms and conditions set forth in that certain Consent

and Agreement dated on or about the dete hereof (the “Consent and Agreement™); and

WHEREAS, 2mong the terms and conditions set forth in the Consent and
Agreement is the requirement that Guaranior enter into this Guarantee with HELCO; and

WHEREAS, 16 induce HELCO 10 enter into the Consent and Agrecment,
Guarantor is willing 1o enter in this Guarantee with HELCO.

NOW, THEREFORE, in consideration of these premises and other good and
valuable consideration, the receipt and sufficiency of which are hereby acknowledged,
Guarantor hereby represents, warrants, covenents and agrees with HELCO as foljows:

1. Definitions. All capitalized terms used herein and not defined herein, and
which are defined in, or by reference in, the PPA, 8s the PPA meay be amended from time
to ime in accordance with its terms, shall have the meanings specified in the PPA. The
1erm “Letter of Credit” shall have the meaning specified in the Consent and Agreement.

2. Guaraniee and Lener of Credit,

a. Subject 10 the limitations comained in Section 3, Guarantor hereby
guarantees to HELCO the due and punctual payment, as and when due, of fifty
percent {50%) (the “Proponionate Share’™) of all sums payable by HEP 10 HELCO
as the result of the non-performance of obligations under the PPA or other events
or circumsiances during the term of the PPA. This Guarzntee is one of 1wo
Guerentees proviced by Guarantor ané TECO Energy, Inc. in accordence with

.2.
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Section 2].1 of the PPA each of which constitutes a several, not joint, obligation
of Guarantor and TECO Energy, Inc., respectively, with respect to any sums
peyable by HEP 10 HELCO under the PPA. In ho event shall HELCO have
tecourse ageinst Guarantor in excess of the lesser of its Proportionate Share of
HEP's payment obligations or the limits set forth in Section 3 below.

b. This Guarantee js a primary and original obligation of Guarantor and _
is an absolute, unconditional, continuing and irrevocable guarentee and is inno
way conditioned or contingent upon any attempt to collect payment from or
proceed against HEP except.as stated otherwise herein, This Guarantee shail
remain in full force and effect until the earlier 1o oceur of the following events:

(i} all of HEP’s obligations under the PPA including, without limitation, any .
obligations for breach thereof, have been fulfilled, (ii) this Guarantee has been
substituted for in accordance with Section 21.1 of the PPA or (iii} the terminstion
of the PPA; provided that oblipations arising prior to such terminstion daic shall

_survive such termination. Any notice requited to be given by HELCO 1o HEP.

under the PPA shall also be given by HEL.CO to Guarantor at;

Black River Energy, LLC

6000 Fairview

Charlone, N.C. 28287
Attention: Mr. William Gamen
Telephone: (704) 553-3243
Facsimile: (704) £53-3037

(or such other address as Guarantor may designate in writing 1o HELCO).
Guarantor shall have the same opportunity to cure defaulis by HEP under the PPA -

as HEP shall have; provided, however, that no time period provided in the PPA for
cure shall be extended or stant anew by virtue of this sentence,

c. In 1he event that the PPA shall be 1erminated as a result of the
rejection or disaffirmance thereof by any trustee, receiver or liquidating agency of
HEP or eny of its properties, in any assignment for the benefit of creditors or any
bankrupicy, insclvency, recorganization, arrangement, composition, readjustment,
liquidation, dissclution or similar proceeding, Guarantor’s obligations hercunder -
shal] continue 10 the szme extent as if such PPA had not been so rejected or
disaffirmed. Guarentor shall, and does hereby waive il rights and benefits which
might relieve, in whole or in part, Guarantor from the performance of its duties
and obligations hercunder by reason of any such proceeding, and Guarantor agrees
that it shall be Jizble for all sums and obligations guaranieed by this Guarantee
without regard 10 any modification, limitation or discharge of the liability of HEP

that may result from eny such proceeding.

L}
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d. As a material obligation of Guarantor under this Guaranice,
Guarantor shall, from the date first written above through the thirtieth (30™ day
following the period this Guarantce is 10 remsin in full force and effect pursuant to
the second sentence of Section 2(b) hereof, mainiain or cause 10 be maintained in
full force and effect a Letter of Credit as required by the Consent and Agreement,
and shall, no Jeter than thiny (30) days prior 10 the expiravion of the term of any
-Letter of Credit then in effect, replace or cause to be replaced such Letter of Credit
by delivery 1o HELCO of a newly issued Lenter of Credit, and any {ailure 10- '
maintain such Letter of Credit in full force and effect as aforesaid, including but
not limited 10 any failure 1o seplace a Lener of Credit no later than thinty (30) days
prior to the expiration of the term thereof, shall constitute grounds for HELCO to
draw the full amount of the Letier of Credit segardiess of whether or not RELCO
would then be permitied 10 demand payment from Guarantor under this Guarantee.
Any such amounts drawn on the Letier of Credit pursuant to the preceding
sentence shall be (i) held by HELCQ, as security for Guarantor’s performance of
f1s obligation 1o meintain the Letter of Credit as aforesaid, until such time as a new
Letter of Credit is issued and delivered 10 HELCO, and (ii) upon the issuance and
delivery of a new Letnter of Credit as aforesaid, paid to Guarantor or its designee

. without interest.

3. Guarentee Limits. Guaranior’s obligations under Section 2(a) hereof in the
eggregate shall be limited 10 the amounts shown below with respect to sums as payable
by HEP 10 HELCO pursuant 10 the PPA as the tesult of evenis or circumsiances during

the period shown opposite such amounts:

Period Amou
From Phase 2 In-Service Date to End of Term - - S],SO0,000 |

4, Generally. Guarantor shall not be lizble under Section 2 of this Guarantee
10 any extent greater than 50% of the liability h would have incurred if it had been the
contracting party (in place of HEP) under the PPA, and all the representations and
warrenties made by Guarantor in Section 3 hereof in respect of this Guaraniee were true
in respect of the PPA as well &s the Guarantce and norwithstanding any bankrupicy or
inselvency of the HEP. In addition, Guarantor shall have no obligetion under Section
2(a) of this Guarantee for any cleim for payment, per formance or otherwise attributable
lo events or circumstances during the period prior 10 the Phase 2 In-Service Date, not
asserted by HELCO in writing within one hundred eighty (180) days afier the Phasc 21n-

Service Date,

£ Representatjons and Warranties. Guaranior tepresents and warrams as

-~

. follows:

CADOCUME= 1L S L OCALE~ 1\ Temp'BLACKR <. DOC



file://C:/DOCiJMr

May-25-04 12:48 Fros=CARLSMITH BALL HONOLLLU 02 EceERi0e42 1-368

CA-IR-452

DOCKET NO. 05-0315
ATTACHMENT 4
PAGE 11 OF 13

P14 P854

a. Guarantor has full power, authority and legal right to execute and
deliver and perform its obligations under this Guarantee, This Guarantee has been
duly executed and delivered by Guarantor and constitutes a legal, valid and
binding obligation of Guaranior, enforceable in eccordance with its terms, except
to the extent that such enforcement may be limited by any bankruptcy,
reorganization, insolvency, moratorium or similar laws affecting generally the
enforcement of creditors’ rights from time 1o time in effect end general principles |

of equity.

. b. No consent, authorization or approval of, or filing with, any federal,
state, municipal or other governmental depariment, commission, board, bureau,
ggency or instrumentality, domestic or foreign, is or has been required in respect
of Guerantor in connection With the execunion, delivery or performance by
Guarantor of this Guaranice, or the compliance by Guaramor with any of the

remedies and provisions hereof.

C. The execution and delivery of, and performance by Guarantor of its
obligetions under this Guarantee will not result in a violation of, or be in conflict
with, any provision of the anicles of organization or the operating agreement of
Guarantor, or result in a violation of, or be in conflict with, or constitute a default
or any event which would, with notice or lapse of time, or both, become & default
under, any mortgege, indenture, contract, agreement or other instrumen 1o which
Guarantor is & pany or by which it or its property is bound, or result in o violation
of, or be in conflict with, or result in a breach of; any 1erm or provision of any
Jjudgment, order, decree or award of any court, arbitrator or governmental or
public instrumentality binding upon Guarantor or its property, which individually
or in the aggregate would materially adversely affect Guaranior’s ability to

perform its obligotions under this Guarantee,

d. Guarantor is not in default, and no conditions exists which, with
notice or lapse of time, or both, would constitute a defeult by Guarantor under any
morigage, loan agreement, deed or wrust, indeniure or other agreement with respect
thereto, evidence of indebiedness or other inswrument of a materia) nature, to
which it is panty or by which it is bound, or in violation of, or in default under, any
rule, regulation, order writ, judgment, injunction or decree of any count, arbitrator
or federal, state, municipal or other governmenta) authority, commission, board,
bureau, agency, or instrumentelity, domestic or foreign ,which individually or in
the aggrepate would materially adversely affect Guaranior's ability to perform its

obligations under this Guarantee.

€. Thete is no action, suit, proceeding, inquiry or investigation, at law
or in eguity, or before or by 2ny coun, public board or body, pending epainst
Guaranior, or of which Guarantor hes otherwise received official notice, or which
10 the knowledge of Guarantor is threalened apsinst Guarantor, wherein an sdverse

L&
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decision, ruling or finding would have a material adverse effect on the Guarantor’s
financia] position or its ability 10 perform its obligations under this Guarantee.

f. All agreements, represemations and warranties contained herein or
made in writing by or on behalf of Guarantor in connection with the transaction
contemplated hereby shall survive the execution and delivery of this Guerantee.

6.  Notice. Guarantor shal] give written notice to HELCO and HEP within ten *

(10) days afler (i) the occurrence of any event or circumstance that results in any of the
representations and warranties made by Guarantor in Section 5 ceasing 1o be accurate, or
(i1) the occurrence, with respect to Guarantor, of any of the cvents specified in paragrephs
(10) or (11) of Section 7.)A of the PPA as constituting an Event of Default upon the,

- occurrence thereof with respect 10 HEP. Such notice shall describe, with reasonsble
particularity, the event or circumstances that has caused such result and shall specify the
effect thereof on ell representations and warranties of Guarantor that arc affecied thereby.

7. iscellaneous.

a. Severability. 1f any term or provision of 1his Gueraniee or the
application thereof 10 any person, entity or circumstance shall 10 any extent be
invalid or unenforceable, the remainder of this Guarantee, or the application of
such term or provision to persons, entitics or circumstances other than those asto
which it is invalid or unenforceable, shall not be affecied thereby, and each 1erm
and provision of this Guarantec shall be valid and enforceable 10 the fullest extent

permitted by law,

b. No Weaiver. Except as specifically provided otherwise herein, the
failure of cither pany 10 enforce at any time any of the provisions of this
Guarantec, or to require at anytime performance by 1he other party of any of the
provisions thereof, shall in no way be construed 10 be a waiver of such provision,
nor in any way to affect the velidity of this Guarantee or any part hereof, or the
right of such party thereafier to enforee every such provision.

c. Modificztion. No modification or waiver of &l or any pan of this
Guarantee shall be valid unless it is reduced to writing and signed by both parijes.

d. Governing Law and Interpretztion. Interpretation and performance

of this Guaraniee shall be in accordznce with, and shall be controlled by, the laws
of the State of Hawaii, other than the lJaws thereof that would require reference 10

the laws of any other jurisdiciion.

e. Counterpans. This Guarantee may be executed 1 several
counterparts and all such cxccmcd counterparis shall constitute one ageemem
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tinding on both parties thereto, notwithsianding thet both parties may not be
signetories to the originel of the same counterpart.

f, Successors and Assigns, This Guarantee shall be binding upon
Guargntor and its successors and ats!gns and el persons claiming under or through

Guarantor or any such surcessor of essigns, and shall i inwe 10 the bene.n of, and
be enforceable by, HELCO,

g Consclidation, In the eyentthat BELCO brings en action to enforce
this Guarantee during the pendency of any proceeding (arbitraticn ot otherwise)
between HELCO and HEP, Guarantor shall have the option to join such
enforcement sction with any suck pending proceeding. Moreover, Guarantor shall
have the option 1o join eny such procudmg first brought against Guarentor with
eny subsequent procerding brought egeinst HEP. In esch of the cases described
above, 5uchJomder option shell exiend until such time as o finel judgment is

rendered in the relevent proceeding,

IN WITNESS WHEREOF, HELOO and Guaranto; hiave taused this Gusrantee 10
be executed by their respective duly authorized officers as of the date first above written.

BELCOD: : GUARANTOR:
'HAWAII ELECTRIC CCMPANY, INC. BLACK RIVER ENERQY. LL.C

AL AT i "Dt
Nome: u-\\s-\ a Geaweh—

y
%ame:‘ faeringG porv (sractiriv

ts: EmvAr A WP [Azr053 Its: '9

y i Qi gati [ww, ‘j
Name: [ pvit fum fuﬂjah/ | Vém‘ Terasct &. ‘D“"”j
Its: 'Tr[ panrey” Its: O P T
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CONSENT AND AGREEMENT
CONCERNING CERTAIN ASSETS OF
TPS HAMAKUA, INC. AND TPS HAWAII, INC.

THIS CONSENT AND AGREEMENT (the “Consent and Agreement™) dated as
of - , 2004 is eotered into by and among BR LANDING, LLC, a
Delaware limited liability compeny ("Buyer"), BLACK RIVER ENERGY, LLC, a
Delaware limited liability company ("Black River Energy"), HAMAKUA ENERGY
PARTNERS, L.P., 8 Hawaii limited partnership (*HEP™), and HAWAII ELECTRIC
LIGHT COMPANY INC., a Hawaii corporation (“HELCO™).

“A.  TPS Hawaii, Inc., 8 Florida corporation (“TPS Hawaii”), owns 50% of the .
outstanding interests of Hamakua A, LLC, a Delaware limited liability company
(“Hamakua A™), which owns-a 98% limited partoer interest in HEP. TPS Hamakua, Inc.,
a Florida corporation ("TPS Hamakua") owns a 1% general partner interest in HEP,

B. HEP is party to that certain Power Purchase Agreement, dated as of V
October 22, 1997, by and between HEP and HELCO, as amended (the “PPA™).

C. Black River Energy is 2 wholly owned subsidiary of EIF Hamakua, LL.C, a
Delaware limited liability company. Black River Energy owns the remaining 50% of the.
outstanding membership interest in Hamakua A. Black River Energy's wholly-owned
subsidiary, BR Hamakua, LLC, a Hawaii limited liability company ("BR Hamakua")
owns the other 1% general partner interest in HEP,

D.  TPS Hawaii and TPS Hamakua have entered into an acquisition agreement
pursuant to which TPS Hawaii and TPS Hamakua have agreed 1o sell all of their
outstanding equity interests in each of HEP and Hamakua A (the “TPS Interests™) to
Buyer, a wholly-owned subsidiary of Black River Energy. EIF Hamakus, LLC, Black
River Energy, BR Hamakua and Buyer are collectively referred 10 as the “Black River

Entities.”

E. TECO Energy, Inc. a Florida corporation, ("TECQ"), the ultimate parent
company of TPS Hawaii and TPS Hamakua, has guaranteed HEP's performance under
the PPA pursuant 10 a Guarantee Agreement, dated November 8, 1999, by and between
TECO and HELCO (the “TECO Guarantee”). Upon closing of the sale of the TPS
Interests to Buyer, Black River Energy will provide a guarantee to HELCO substantially
in the form attached hereto as Exhibit A (the “Buyer Guarantee ™) to replace the TECO
Guarantee and shall also obtain, or cause Buyer to obtain, a letter of credit in favor of
HELCO, issued by a bank located in the State of Hawaii (or otherwise doing business in
the United States) and acceptable to HELCO, for a term of not less than one year from
the date of issuance and substantially in the form attached hereto as Exhibit B. (A letter
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of credit which satisfies the requirements of the preceding sentence is referred to herein
as a ‘“Letter of Credit.”)

F.  Under Section 19.1 of the PPA, HELCO has certain rights of first refusal,
or similar preference rights of purchase, that may be triggered or otherwise activated in
the event that HEP should sell or transfer its interests in the Facility (the *“HELCO
Rights™). Although they do not believe that the sale of the TPS Interests to Buyer will
trigger the HELCO Rights or any requirement to obtain HELCO's consent, TECO, TPS
Hawaii, TPS Hamakua, HEP and the Black River Entities would like to obtain HELCO’s
acknowledgement and consent to the transactions described herein. '

G.  As part of the consideration o them for the sale of the TPS hlerests to '
Buyer, TECO would like to obtain from HELCO a termination of the TECO Guarantee
and 8 release of TECO thereunder. )

H.  Although HELCO does not necessarily concur with the conclusion that the
HELCO Rights will not be triggered by the sale of the TPS Interests 1o Buyer, HELCO is
willing to waive the HELCO Rights with respect o said sale, to acknowledge and
consent to said sale, and to terminate the TECO Guarantee and release TECO thereunder,

all on the terms and conditions set forth herein.

s g et e . —

1n light of the foregoing, the parties set forth their agreement as follows:

1. Concurrent with the sale of the TPS Interests, Black River Energy shall
(a) issue and deliver to HEL.CO the Buyer Guarantee, and (b) cause the issuance of &
Letter of Credit and deliver same to HELCO.,

2.  Effective concurrently with the sale of the TPS Interests to Buyer:

(@) the Buyer Guarantee shall, insofar as the Guarantee issued by Black
River Energy to replace the TECO Guarantee is concerned, be deemed 1o replace
the Form of Guaranty attached to the PPA as Attachment T;

(b)  all references to Guarantee and Guarantee(s) in the PPA shall,’
insofar as they refer to the Guarantee issued by Black River Energy in replacement
of the TECO Guarantee, be deemed to refer to the Buyer Guarantee;

()  from the date the Buyer Guarantee is 10 be issued-and delivered to
HELCO pursuant to paragraph 1 above through the thirtieth (30"™) day following
the period the Buyer Guarantee is (o remain in full force and effect pursuant to the
second sentence of Section 2(b) of the Buyer Guarantee, Black River Energy shall
maintain or cause Buyer to maintain in full force and effect a Letter of Credit, and
shall, no later than thirty (30) days prior to the expiration of the term of any Letter

2
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of Credit then in effect, replace or cause 1o be replaced such Letter of Credit by
delivery to HELCO of a newly issued Letter of Credit, and any failure to maintain

a Letter of Credit in full force and effect as aforesaid, including but not limited to
any failure to replace a Letter of Credit no later than thirty (30) days prior to the
expiration of the term thereof, shall constitute grounds for HELCO to draw down
the full amount of the Letter of Credit regardless of whether or not HELCO would
otherwise then be entitled to demand payment from HEP under the PPA or from
Black River Energy under the Buyer Guarantee, and any such amounts drawn on
the Letter of Credit pursuant to this subparagraph (c) shall be (i) beld by HELCO,
as security for Black River Energy’s performance of its obligation to maintain the
Letter of Credit as aforesaid, until such time a new Letter of Credit is issued and
delivered to HELCO, and (ii) upon the issuance and delivery of a new Letter of .
Credit as aforesaid, paid over to Black River Energy or its designee without .

interest:

(d)  except in the circumstance where HELCO has drawn down the full
amount of the Letter of Credit, as contemplated under the prccedmg
subparagraph (c), any failure to maintain the Letter of Credit in full force and
effect as and 10 the extent required under the preceding subparagraph (c) shall be
. deemed to be a failure by HEP to maintain the Buyer Guarantee in full force and
effect and, accordingly, shall constitute an“Event of Default” by HEP under
paragraph (15) of Section 7.1A of the PPA; and

(e}  any failure of the issuer of a Letter of Credit to pay HELCO any
amount as to which HELCO has a proper claim, as and when due under such
Letter of Credit, and the further failure of such issuer, or Black River Energy (as
guarantor under the Buyer Guarantee) 1o remedy such non-psyment within forty-
five (45) days afier writien demand therefore by HELCO served upon such issuer
(with a copy to Black River Energy and Buyer), shall be deemed a failure to pay
HELCO and, accordingly, shall constitute an “Event of Default” by HEP under
paragraph (] 6) of Section 7.1A of the PPA.

(f)  Black River Enérgy shall notify or cause Buyer to notify HELCO of
any change in the issuer's bank credit rating under Standard & Poor's (S&P) and
Moody's within 30 days of such change. 1n the event the issuer has not maintained
a rating of a1 least S&P Short-Term Issue Credit Rating of A-1, S&P Long-Term
Issue credit Rating of A, Moody's Short-Term Bank Deposit Rating of P-1 and
Moody's Long-Term Bank Deposit Rating of A1, HELCO will have the right, but
not the obligation, to require Black River Energy 10 secure an equivalent letter of
credit with another financial institution satisfactory 1o HELCO.

3 For so long as the obligation 1o maintain a Letter of Credit is being
. satisfied, HEP shall be excused from providing the letter of credit or bond required under

3
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paragraph (17) of Section 7.1A insofar as one of the Events of Default referenced therein
has occurred with respect to Black River Eneigy or Buyer.

4, In consideration of the covenants and agreements of Black River Energy
and HEP set forth in paragraphs | and 2 above, HELCO hereby (a) consents to-the sale of
the TPS Interests to Buyer, (b) waives its HELCO Rights, if any, that may be triggered or
otherwise activated as a result of said sale, (c) consents 10 the replacement of the TECO
Guarantee by the Buyer Guaraniee and the Letter of Credit, (d) consents to the
termination of the TECO Guarantee upon such replacement and the release of TECO
thereunder, (e) agrees that none of the aforesaid sale of the TPS Interests to Buyer, or the
replacement of the TECO Guarantee with the Buyer Guarantee and the Letter of Credit
shall constitute an Event of Default under Section 7.1A of the PPA, and (f) affirms that
no facts currently exist which, with the passage of time or the giving of notice or both,
would give rise to an Event of Default under the PPA.

S. The consents tg the sale of the TPS Interests set forth in clause (a) of
paragraph 4, ang the waiver of HELCQ’s Rights set forth in clause (b) of paragraph 4,
shall not suthorize, nor be deemed to authorize, any other or further transfer, sale or
assignment of direct or indirect interests in the Facility, HEP or in any members of HEP,
10 the extent any such other or further transfer, sale or assignment would otherwise
trigger HELCO's Rights or any other HELCO consent rights under the PPA. The
consents to the replacement of the TECO Guarantee by the Buyer Guarantee and the
Letter of Credit and the termination of the TECO Guarantee and the release of TECO set .
forth in clauses (c) and (d) of paragraph 4 shall not be understood or construed as an
agreement 10 or the basis or justification for the termination of any other Guarantee under
the PPA or the release of any other entity, nor as a waiver of anyterm, covenant,
condition or provision of the PPA, any other Guarantee under the PPA, or any other
instrument in favor of HELCO or with respect to the Facility, and all rights of HELCO
under the PPA, any other Guarantee under the PPA, or any other instrument in favor of
HELCO or with respect to the Facility are expressly reserved. The agreements, waivers
and representations with respect to defaults and Events of Default set forth in clauses (€)
and (f) of paragraph 4 shall not be understood or construed as a waiver of HEL.CQO's right
to require ful] and complete performance, from and afier the date hereof, of al]
obligations imposed on “SELLER” under the PPA.

6. HELCO acknowledges that TECO, TPS Hawaii, TPS Hamakua, HEP and
the Black River Entities will rely upon the undertakings of HELCO set forth in paragraph
4 above, subject to the reservations set forth in paragraph 5 above, in the future in
connection with any rights, obligations and liabilities with respect to the TPS Interests,
the Buyer Guarantee, the Letter of Credit and the PPA.

4815-3389-8240.4
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7.  Miscellaneous.

(a) Definitions. All capitalized terms used herein and not defined

herein, and which are defined in, or by reference in, the PPA, as the PPA may be

amended from time to time in accordance with its terms, shall have the meamngs
specified in the PPA,

(b) Entire Agreement, This Consent and Agreement, inc]udmg the

Exhibits attached hereto, constitutes the entire agreement among the parbes with

respect 10 the subject matter hereof.

(¢) Moadification. No modification or waiver of all or any part of this
Consent and Agreement shall be valid unless it is reduced to writing and signed by

the parties.

(d}  Goverping Law and ]nler_pretano Interpretation and pcrforrna.nce
of this Consent and Agreement shall be in accordance with, and shall be controlled

by, the laws of the State of Hawaii, other than the laws thereof that would require
reference 1o the laws of any other jurisdiction.

(e)  Counterparts. This Consent and Agreement may be executed in
several counterparts and all such executed counterparts shall constitute one
agreement, binding on the parties thereto, notwithstanding that all parties may not
be -=1gnatones to the original or the same counterpart.
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IN WITNESS WHEREOF, the parties hereto heve caused this Conseat ang
Agreement 10 be executed by their respective duly authorized officers as of the date first

written sbove.
BLACKRIVERENERGY, LLC, HAWAIT ELECTRIC LIGHT COMPANY,
8 Delaware limited liability company INC., 8 Hewail corporation
py Mt IR, g W % _
Name; Willam A, ame 1l N#:e: Rlchar#. ‘von §nechien
Finencfél Vice Presldent

Its: Presdent

BR LANDING, LLC, 5 Ghee LoD nerts

a Delaware limited liability company ‘
Name; Lorie Ann Nagetp)

Tts: Treasurer
By \a0Q.=, m

Name: Wiliam A.(4Gne

. hs; Presideni-

HAMAKUA ENERGY PARTNERS, L P.,
&8 Hawaif limited Hability partiership -

-

‘Name; wnudm A lwred
ns: Pesidond

EIF Hamakua LLC ecknowledges the egreements msde by HEP in the foregoing
Conscat and Agreement. |

EIFHAMAKUA, LLC,

& Delewgre

By tn v, U fole mepboor
7 i

3 A Y 1B 5ele membep-

AB13-2389-32404
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EXHIBIT A

GUARANTEE AGREEMENT
between
BLACK RIVER ENERGY, LLC
and
HAWAII ELECTRIC LIGHT COMPANY, INC,

THIS GUARANTEE AGREEMENT (“Guarantee™) is made this ___day of
2004 by and between HAWAIU ELECTRIC LIGHT COMPANY, INC,, a
Hawaii corporation (“HELCO”), with principsl offices in Hilo, Hawaii, and BLACK
RIVER ENERGY, LLC, a Delaware Jimited Jiability company (“Guarantor™), with
principal offices in Charlotte, North Carolina.

WITNESSETH:

— S m—

WHEREAS, HELCO s a regulated public wility engaged in the business of
generation, transmission and distribution of electric power to customers on the island of

Hawaii, Hawan, and

W}-IEREAS TPS Hawaii, Inc., a Florida corporation (“TPS Hawan”}, owns 50%
of the outstanding interests of Hamakua A, LLC, a Delaware limited liability company
(*Hamakua A™), which owns a 98% limited partner interest in Hamakua Energy Partners .
L.P., a Hawaii limited liability partmership (“HEP™), and TPS Hamakua, Inc., a Florida
corporation ("TPS Hamakua") owns & 1% general partner interest in HEP; and

WHEREAS, HEP is party to that certain Power Purchase Agreement, dated as of
October 22, 1997, by and between HEP and HELCO, as amended (the “PPA”) ; and

WHEREAS, TPS Hawaii and TPS Hamakua have entered into an acquisition
agreement pursuant to which TPS Hawaii and TPS Hamakua have agreed to sell all of
their outstanding equity interests in each of HEP and Hamakua A (the “TPS Interésts™) to
BR LANDING, LLC, a Delaware limited liability company ("Buyer") and a wholly-
owned subsidiary of Guarantor, which in turn is a wholly-owned subsidiary of EIF
Hamakua, LLC, a Delaware limited liability company; and

WHEREAS, TECO Energy, Inc. a Florida corporation, ("TECO"™), the ultimate
parent company of TPS Hawaii and TPS Hamakua, has guaranteed HEP’s performance
under the PPA pursuant 1o a Guarantee Agreement, dated November 8, 1999, by and
between TECO and HELCO (the “TECO Guarantee™); and

WHEREAS, under the PPA, HELCO has certain rights of first refusal, or similar
preference rights of purchase, that may be triggered or otherwise activated in the event
that HEP should sell or transfer its interests in the Facility (the “HELCO Rights”).

4815-3836-6208.4
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Although they do not believe that the transfer of the TPS Interests to Buyer will trigger
the HELCO Rights or any requirement to obtain HELCO’s consent, TECO, TPS Hawaii,
TPS Hamakua, HEP, Black River Energy and EIF Hamakua, LLC would like 10 obtain
HELCO’s acknowledgement and consent to the transactions described herein; and

WHEREAS, as part of the consideration to them for the sale of the TPS Interests
to Buyer, TECO, TPS Hawaii and TPS Hamakua would like 10 obtain from HELCO the
termination of the TECO Guarantee and the velease of TECO thereunder; and

- WHEREAS, although HEL.CO does not necessarily concur with the conclusion :
that the HELCO Rights will not be triggered by the transfer of the TPS Interests to Buyer,
HELCO is willing to waive the HELCO Rights with respect to such sale, to acknowledge
and consent 1o such sale, and to terminate the TECO Guarantee and release TECQO
thereunder, all on the terms and conditions set forth in that certain Consent and
Agreement dated op or about the date hereof (the “Consent and Agreement™); and

WHEREAS, among the terms and conditions set forth in the Consent and
Agreement is the requirement that Guarantor enter into this Guarantee with HELCO;

WHEREAS, to induce HELCO to enter into the Consent and Agrecment
Guarantor is'willing to enter into this Guarantee with HELCO; and

WHEREAS, in connection with Guarantor's purchase in May 2004 of the interests
in HEP and Hamakua A theretofore owned by one or more entities affiliated with JLA.
Jones, Inc., a Delaware corporation, Guarantor entered into & guarantee on su’mlar terms
dated May 26, 2004 (the "Jones Replacement Guarantee™).

NOW, THEREFORE, in consideration of these premises and other good and
valuable consideration, the receipt and sufficiency of which are hereby acknowledged,
Guarantor hereby represents, warrants, covenants and agrees with HELCO as follows:

1. Definitions. All capitalized terms used herein and not defined herein, end
which are defined in, or by reference in, the PPA, as the PPA may be amended from time
to time in accordance with its terms, shall have the meanings specified in the PPA. The
term “Letter of Credit” shall have the meaning specified in the Consent and Agreement.

2. Guarantee and Letter of Credit.

a. Subject to the limitations contained in Section 3, and without
amending or modifying the Jones Replacement Guarantee in any way, Guarantor
hereby guarantees to HELCO the due and punctual payment, as and when due, of
fifty percent (50%) (the “Proportionate Share”) of all sums payable by HEP to
HELCO as the result of the non-performance of obligations under the PPA or
other events or circumstances during the term of the PPA. This Guarantee is in
addition 10 the Jones Replacement Guarantee and constitutes a separate and

2.
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additional cbligation of Guarantor, with respect to any sums payable by HEP to
HELCO under the PPA. In no event shall HELCO have recourse against
Guarantor, pursuant to this Guarantee, in excess of the lesser of its Proportionate
Share of HEP’s payment obligations .or the limits set forth in Section 3 below.

b.  This Guarantee is a primary and original obligation of Guarantor and
is an absolute, unconditional, continuing and irrevocable guarantee and is in no
way conditioned or contingent upon any attempt to collect payment from or
procecd against HEP except as stated otherwise herein. This Goarantee shall

remain in ful] force and effect until the earlier to occur of the following events:

(i) all of HEP’s obligations under the PPA including, without limitation, any
obligations for breach thereof, have been fulfilled, (ii) this Guarantee has been .-
substituted for in accordance with Section 21.1 of the PPA or (iii) the termination
of the PPA; provided that obligations erising prior to such termination date shall
survive such termination. Any notice required to be given by HELCO to HEP
under the PPA shall also be given by HELCO to Guarantor at: :

Black River Energy, LLC

6000 Fairview

Charlotte, N.C. 28287
Attention; Mr, William Gamen
Telephone: (704) 553-3243
Facsimile: (704) 553-3037

{or such other address as Guarantor may designate in writing 10 HELCQ).
Guarantor shall have the same opportunity to cure defaults by HEP under the PPA
as HEP shall have; provided, however, that no time period provided in the PPA for
cure shall be extended or start anew by virtue of this sentence.

c. In the event that the PPA shall be terminated as a result of the
rejection or disaffirmance thereof by any trustee, receiver or liquidating agency of

HEP or any of its properties, in any assignment for the benefit of creditors or any

bankruptcy, insolvency, reorganization, arrangement, composition, readjustment,
liquidation, dissolution or similar proceeding, Guarantor’s obligations hereunder
shall continue to the same extent as if such PPA had not been so rejected or
disaffirmed. Guarantor shall, and does hereby waive all rights and benefits which
might relieve, in whole or in part, Guarantor from the performance of its duties
and obligations hereunder by reason of any such proceeding, and Guarantor agrees
that it shall be liable for all sums and obligations guaranteed by this Guarantee
without regard to any modification, limitation or discharge of the liability of HEP
that may result from any such proceeding.

d. As a material obligation of Guarantor under this Guarantee,
Guarantor shall, from the date first written above through the thirtieth (30" day
-3
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following the period this Guarantee is to remain in full force and effect pursuant to
the second sentence of Section 2(b) hereof, maintain or cause to be maintained in
full force and effect a Letter of Credit as requircd by the Consent and Agreement,
and shall, no later than thirty (30) days prior to the expiration of the term of any
Letter of Credit then in effect, replace or cause to be replaced such Letter of Credit
by deliveryto HELCO of a newly issued Letter of Credit, and any failure to
“maintain such Letter of Credit in full force and effect as aforesaid, including bt
not limited to any failure to replace a Letter of Credit no later than thirty (30) days
prior to the expiration of the term thereof, shall constitute grounds for HELCO to
draw the full amount of the Letter of Credit regardless of whether or not HELCO
would then be permitted to demand payment from Guarantor under this Guaranfee.
Any such amounts drawn on the Letter of Credit pursuant to the preceding
sentence shall be (i) held by HELCO, as security for Guarantor’s performance of
its obligation to maintain the Letter of Credit as aforesaid, untif such time as a new
Letter of Credit is issued and delivered 10 HELCO, and (ii) upon the issuance and
delivery of a new Letter of Credit as aforesaid, paid to Guarantor or its demgnec

without ‘interest.

3. Guarantee Limits. Guarantor's obligationsunder Section 2(a) of this
Guarantee in the aggregate shall be limited to the amounts shown below with respect to
sums as payable by HEP 10 HELCO pursuant to the PPA as the result of events or
circumstances during the period shown opposite such amounts:

Period . Amount
From Phase 2 In-Service Date 16 End of Term " $1,500,000

4, Generally, Guarantor shall not be liable under Section 2 of this Guarantee
10 any extent greater than 50% of the liability it would have incurred if it had been the
contracting party (in place of HEP) under the PPA, and all the representations and
warranties made by Guarantor in Section 5 hereof in respect of this Guarantee were true
in respect of the PPA as well as the Guarantee and notwithstanding any bankruptcy or
insolvency of the HEP. In addition, Guarantor shall have no obligation under Section
2(a) of this Guarantee for any claim for payment, performance or otherwise attributable
10 events or circumstances during the period prior 1o the Phase 2 In-Service Date, not
asserted by HELCO in writing within one hundred eighty (180) days afler the Phase 2 In-

Service Date.

*5.. Representations and Warranties. Guarantor represents and-warrants as
follows:

a. Guarantor has full power, authority and legal right to execute and
deliver and perform its obligations under this Guaraniee. This Guarantee has been
duly executed and delivered by Guarantor and constitutes a legal, valid and

-4-
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binding obligation of Guarantor, enforceable in accordance with its terms, except
1o the extent that such enforcement may be limited by any bankruptcy,
reorganization, insolvency, moratorium or similar laws affecting generally the-
enforcement of creditors’ rights from time to time in effect and general principles

of equity.

b, No consent, authorization or approval of, or filing with, any federal,
state, municipal or otber govemmental department, commission, board, bureau,
agency or instrumentality, domestic or foreign, is or has been required in respect
of Guarantor in connection with the execution, delivery or performance by
Guarantor of this Guarantee, or the compliance by Guarantor with any of the
remedies and provisions hereof.

c. The execution and delivery of, and performance by Guarantor of its

" obligations under this Guarantee will not result in a violation of; or be in conflict

with, any provision of the articles of organization or the operating agreernent of
Guarantor, or result in a violation of, or be in conflict with, or constitute a default
or any event which would, with notice or lapse of time, or both, become a default
under, any mortgage, indenture, contract, agreement or other instrument 1o which
Guarantor is a party or by which it or its property is bound, or result in a violation
of, or be in conflict-with, or result in a breach of any term or provision of any
judgment, order, decree or award of any court, arbitrator or governmental or
public instrumentality binding upon Guarantor or its property, which individually .
or in the aggregate would materially adversely affect Guarantor’s ability to
perform its obligations under this Guarantee.

d. Guarantor is not in default, and no conditions exists which, with
notice or lapse of time, or both, would constitute a defavlt by Guarantor under any
morigage, loan agreement, deed or trust, indenture or other agreement with respect
thereto, evidence of indebtedness or other instrument of a material nature, to
which it is party or by which it is bound, -or in violation of, or in default under, any
rule, regulation, order, writ, judgment, injunction or decree of any court, arbitrator
or federal, state, municipal or other governmental authority, commission, board,
bureau, agency, or instrumentality, domestic or foreign ,which individually or in
the aggregale would materially adversely affect Guarantor’s ability to perform its
obligations under this Guarantee.

€. There is no action, suit, proceeding, inquiry or investigation, at law
or in equity, or before or by any court, public board or body, pending against
Guarantor, or of which Guarantor has otherwise received official notice, or which
to the knowledge of Guarantor is threatened against Guarantor, wherein an adverse
decision, ruling or finding would have a material adverse effect on the Guarantor’s
financial position or its ability 10 perform its obligations under this Guarantee.

-5
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| f. Al agreements, representations and warranties contained herein or
made in writing by or on beha!f of Guarantor in connection with the transaction
contemplated hereby shall survive the execution and delivery of this Guarantee.

6.  Notice. Guarantor shal] give written notice to HELCO and HEP within ten
(10) days afier (i) the occurrence of any event or circumstance that results in any of the
Tepresentations and warranties made by Guarantor in Section 5 ceasing to be accurate, or
(ii) the occurrence, with respect to Guarantor, of any of the events specified in paragraphs
{10) or (11) of Section 7.1A of the PPA as constituting an Event of Defauilt upon the
occurrence thereof with respect to HEP. Such notice shall describe, with reasonable
particularity, the event or circumstances that has caused such result and shall specify the
effect thereof on all representations and warranties of Guarantor that are affected thereby.

7. Miscellaneous.

a. Severability. If any term or provision of this Guarantee or the
apphcauon thereof to any person, entity or circumstance shall to any extent be
invalid or unenforceable, the remainder of this Guarantee, or the application of
such 1erm or provision to persons, entities or circumstances other than those as to.
which it.is invalid or unenforceable, shall not be affected thereby, and each term
and provision of this Guarantee shall be valid and enforceable to the fillest extent

permitied by law,

b. No Waiver. Except as specifically provided otherwise herein, the
failure of either party to enforce at any time any of the provisions of this
Guarantee, or to require at anytime performance by the other party of any of the
provisions thereof, shall in no way be construed to be a waiver of such provision,
nor in any way to affect the validity of this Guaraniee or any part hereof, or the
right of such party thereafler to enforce every such provision.

c. Modification. No modification or waiver of all or any part of this
Guarantee shall be valid unless it is reduced to writing and signed by both parties.

d. QGovemning Law and Interpretation. Interpretation and performance

of this Guarantee shall be in accordance with, and shall be controlled by, the laws
of the State of Hawaii, other than the laws thereof that would require reference to

the laws of any other jurisdiction.

E. Counterparts. This Guarantee may be executed in several
counterparts and all such executed counterparts shall constitute one agreement,
binding on both parties thereto, notwithstanding that both parties may not be
signatories o the original or the sarmne counterpart.

4815.3836-6208.4
DRAFT 7/8/04 11:29 AM
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f. Successors and Assigns. This Guaranice shell be binding upon

Guarantor end its successors and nssigns and ll persons cleiming under or through
Guarantor or any such successor or assigns, and shall inure to the benefit of, and

be enforceable by, HELCO.
g Consolidation. In the event that HELCO brings an action to enforce |

this Guaraniee during the pendency of any proceeding {arbitration or otherwise)
between HELCO and HEP, Guarantor shall have the option to join such
enforcement action with any such pending proceeding. Moreover, Guarantor shall
have the aption to join eny such proceeding first brought against Guarantor with-
any subsequent proceeding brought ageinst HEP, In each of the cases described
above, such joinder option shall extend until such time as a final judgment is

rendered in the relevant proceeding.

IN WITNESS WHEREOF, HELCO and Guarantor have caused this Guarantee to
be executed by their respective duly authorized officers as of the date first above written.

. HELCO: GUARANTOR:

HAWAII ELECTRIC LIGHT COMPANY,  BLACK RIVER ENERGY, LLC

INC.
By M& = ——
— Name; W3 \WNyeue & G0
ven Gnechten Its; :
Vice President

oy Ol Digedr 4,

Name: Lorie Ann Nagatg Name:
Hs: Trepsurer Its;

«Fe

4818-3E36-6208.4
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International Services - Standby LC Unit

E RBC 2000 Randeiph Road, 2né Floor
3 Charlatte, NC 28207
\ Centura SWIFT: CNTAUS33
RBC : Telex: 49606655 CENTURARKINTL
(704} 686-1467 OR (704) 686-1154

{704) 686-1498 FAX
1-800-938-6299

Irrevocable Standby Letter of Credit Number SBE002748

issue Date: July 15, 2004 Applicant:
Black River Energy, LLC

Explry Date: - July 30, 2005 6000 Fairview Road, Suite 600
Chearlone, NC 28210

Beneficiary:
Hawall Electric Light Company, Inc. ("HELCO")

P.O. Box 1027
Hilo, Hawail 96720-1027

Allention: Finanglal Vice President (Richard A. von Gnechten)

We hereby establish our irrevocable Standby letier of credit in the amount of USD1,500,000.00 {One Million Five Hundred
Thousand and 00/100 U.S. Doliars) in your tevor at 1he request end for the account of Black River Energy, LLC
{herelnafter referred to as “BLACK RIVER") as follows:

Funds under this irrevocable standby letter of credit are available to the beneficiary against presentation to us, at our office
located at 2000 Randolph Road, 2™ Fioor, Charlonte, NC 28207, Anention: international Services - Standby L/C Unit, of
the original version of this letter of credit along with such beneficiary's draft drawn at sight on us, marked thereon *Drawn
under irrevocable stendby letter of credit no. SB002748", and sccompanied by the following documems,”

Oripginegl dated staterment on the letterhead of HELCO purponiedly signed by the Financial Vice Presidert (Richard
A. von Gnechten) [or on the letterhead of the dministrative agent purponedly signed by an authorized officer of
the administrative agent ] stating: “An evenl hes occurred which entities HELCO 10 draw on irrevocable standby
letier of credit no. SB002748. This stalement is @ demand for payment under imevocable standby letter of credit

no. SB00Z2748."

1.

And

2. Acopy of writen notification from HELCO to BLACK RIVER that (A) an evert has occurred which entities HELCO
to draw on irrevocable standby letier of credit and (B) such beneficiary intends 1o make demand for payment
under irrevocable standby letier of credit no. SB002748 by presenting the required statement purponedly signed

by the Financial Vice Fresigent {Richard A. von Gnechten).

SPECIAL CONDITIONS:

1. Payment under this irrevocable standby letter of credit will be mede 1o an account at such bank as HELCO shell
siipulate. The amount or zmounts demanded shall not exceed, in the aggrepate, the amount of this irevocabie
swiandby ieter of credit.

2. Any payment mzde hereunder shall be made free and clear of and without geduction for, or on account of, any
present of future \axes, levies, imposts, duties, charges, fees, commissions,; deductions or withholdings of any
nature whatsoevel and by whomeve! imposed.

Any reference 1o the Power Purchase Agreement (as emended, amended snd restated or otherwise modified from
time to time, the "Power Purchase Agreement”), caled as ot October 22, 1897, 15 tor intormation purposes only

Continued on next pape which lorms zn integral pan of this Credit
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international Services - Standby L/C Unit

RBC 2000 Randolph Rosd, 2nd Floor
\\\\ Centura Charlotte, NC 26207
SWIFT: CNTAUS33

RBC Telex: 49606655 CENTURABKINTL
: {704) 686-1467 OR (704) 686-1194
(704) 686-1458 FAX
1-800-938-6299

Irrevocable standby letter of credit no. 58002748.

July 15, 2004
Page number 2

and is not incorporated in nor made a pant of this irrevocable standby letter of credit No alteralions in the terms of
the Power Purchase Agreemen! or in the extent or nziure of the payments 10 be made under the Power Purchase
Agreement, 2nd no a2liowance of lime by you or other forbearance or concession or any other acl of omission by

you which but for this provision might exonerale or discharge the bank shail in any way relesse the bank from any

obligation hereunger.

4, We hereby engage with the beneficiary that @ drewing under and in compllance with the lerms and condhions of
this letter of credit will be duly honored on presentation of the sight dratt and ceriificate as specified without
inquiring @s 1o whether the beneficiary has the right 1o drew under this letter if credit and without recognizing any
abjection or claim of the applicant ar any other pany of whatscever nature or kind excepl for any order from a

court of competent jurisdiction.

5. Except as otherwise staled herein, this irrevoceble standby lener of credit may not be emended, modified,
terminated, revoked or cencelied without our written consent and the written consent of both applicant and
- beneficiary. Our lizbility under this credit is limited &t the time of issuance 1o USD1,500,000.00 (One Million Five

Hundred Thousand and 00/100 U.S. Dollars)..
6. This irrevocable standby letter of credit shail expire July 30, 2005,

7. Demands may be made againsi this irrevocable standby letier of credit in one or more increments: however the
aggregaie of such cemands shall not exceed the amount $et forth in paragraph (5) of this irevocable standby

letter of credit,

8. This letter of credil is ransferable by the beneficiary in its entirety {but not in pan) 10 any rransferee whom HELCO
may ceriify is @ lending institution or representative of lending institutions providing debt finsnce to HELCO
{"Lenders") and RBC Centura Bank, only, is authorized to acl as the transferring bank, Transfer of HELCO's
rights under this letter of credit 1o such transteree shell be effected upon the presentation to us of this letier of
credit accompanied by s certificate in the form of Annex 1 atltlached hereto, duly completed and signed by the
beneficiary. Upon such presentation, we shall forthwith transfer the same 1o your iransferee. The correctness of
the signatuie and title of the person signing the transter tarm must be verified by your bank. In case of any
transfer under this letier of credit, the dratt and required statement must be execuied by the transteree. This letter
ot credit may not be transferred 10 2ny person with which U.S. persons are prohibited from doing business with
under U.S. Foreign Assets Control Regulations or other applicable U.S. laws and regulations.

Drefis drawn hereunder may be executed by the beneficiary. Any drati drawn will be considered as a presentation on
behall of the beneficizry and the smount drawn will be reduced from the amount available unger the credit. in any event,
eny amount drawn hereunder may not exceed the agpregale amount slaled in paragraph 5 of this letier of credit.

We hereby engage with the beneficiary that drehs accampanied by doecuments draw in strict compliance with the terms

and condilions of this rrrevocc:bie standby tetter of credil shall be dulv honored by us if presented 10 us at our office located
at 2000 Rendelph Road, 2™ Floor, Chatlotle, NC 28207, Attention: International Services - St andby L/C Unit, on or beiore

Conlinued on next pege which forms an integral pant of this Credit
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International Services - Standby LUC Unit
RBC 2000 Rendolph Road, 2nd Fioor
%’g Centura : Chatlome, NC 28207
_ SWIFT; CNTAUS33
RBC Telex: 49606655 CENTURABKINTL
(704) 686-1467 OR (704) 686-1194

(704) 686-1898 FAX
1-800-538-6299

Irrevocable standby letter of credit no. SB002748
July 15, 2004
Page number 3

the expiration date. If a drawing made by the beneficiary hereunder does nol, in any instance, conform to the terms and
conditions of this irrevocable standby letier of credit, the bank shall give such beneficiary prompt notice that the drawing
was not etiecied in accordance with the lerms and conditions of this-irrevocable standby letter of credh, stating the
reasons therefore and that the bank will, upon such beneficiary's instructions, hold any documents at such beneficiary's
disposal or return the same 1o such beneficiery. Upen being notified that the drawing was not effected in conformity with
this imevoceble standby letier of credil, such beneficiary may attempt to correct any such non-cunfom‘ung drawing o the

extent that such beneficiary Is emllleo and able to do.

Fresentations may aiso be made by hand delivery or messenger 1o: RBC Centura Bank, 2000 Randolph Road, 2™ Floor,
Charlotte, NC 28207, Anention: International Services - Standby L/C Unit.

This irrevocable standby letter of credit is subject o the Unitorm Customs and Practice for ddcumenlary credits (1993
Revision), Internationa! Chamber of Commerce, Publication no. 500 (the "UNIFORM CUSTOMS"), to the extent
appliceble. This irrevocable standby leter of credit shall be deemed 1o be @ conract governed by the Upiiorm Customs
and the Laws of the Siate of Hawaii and, to the extent of any inconsistency between the UNIFORM CUSTOMS and the
Laws of the State of Hawsil, the laws of the state of Hawaii shall coniral. :

BC CENTURA BANK

(0 Maitir o

Authorized Signature Alnthorized Signature
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International Services - $tandby L/C Unkt

% RBC 2000 Randolph Road, 2nd Floor
Charlotte, NC 28207
§\\ Centura SWIFT: CNTAUS33

RBC : Telex: 49606655 CENTURABKINTL
{704) 686-1467 OR (704) 686-1154
{704) 686-1498 FAX
1-800-838-6299
) Annex 1
1o lrevocable standby istter of credit no. SBO02748 dated July 15, 2004
Notice of Transfer
TO: RBC Centura Bank
2000 Randoiph Road, 2™ Floor
Charloue, NC 28207
Attention: intemational Services - Standby L/C Unit
Re: Imevocable standby lenier of credit no. SBD02748

For value received, the undersigned beneficiary herebﬁ irevocably ransfers 1o:

NAME OF TRANSFEREE _

ADDRESS

ell ights of the undercigned beneficiary lo draw under the above lener of credit in its entirety.

By this transfer, all rights of the undersigned beneficiary in such lstier of credit ere transferred to the Vansleree and the
transteree shall have the sole rights s beneficiary thereol, including sole rights relating 1o any amendments whether increases or
extensions or ather smendments and whether now existing or hereeflet made, sli emenuments sre 1o be edvised direct 10 the ransferee

without necessity of any consent of or nolice to the undersigned beneficiary.

The original of such letter of credit is returned herewlth, and we ask you lo endorse the transfer on the reverse hereof, and
lorward 1t direct 1o the transteree with your customary notice of irensfer.

Sincerely,

NAME OF BENFICIARY

AUTHORIZED NAME & TITLE

AUTHORIZED SIGNATURE

TELEPHONE NUMBER

The above signature, with tille as stated, contorms with that on file with us and same iz authorized for execution of such instruments on
behall of the beneficiary.

NAME & ADDRESS OF BANK

AUTHORIZED NAME & TITLE

AUTHORIZED SIGNATURE

TELEFHONE NUMEER
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Intecnational Service - Standby LIC Ulfm

% RBC . ' 200 Providente Rd,, Suite 300
Charlotte, NC 28207
% Centura SW.AET. CNTAUS3S
RBC Telx: 49606655 CENTURABKINGTL
(704} 6B6-1467 OR (704) 6BE-1194

{704) 6B6-1498 fax
1-B00-938-6299

Irrevocable Stendby Letter of Credit Number SB003149

issue Date: June 30, 2005 : Applicant:
. Black River Energy, LLC .
Expiry Date:  June 30, 2006 6000 Faitrview Road, Suite 600
Charlotte, NC 28210 - -
Beneficiery: :
Hawali Electric Light Comparty, Inc. {*"HELCO")
P.0. Box 1027

Hilo, Hewaii 96720-1027
Atlention; Financial Vice President (Teyne Sekimura)

We hereby eetabllsh our Irrevocable Standby letter of credit in the amount of USD1,500,000.00 (One Militon Five Hundred
Thousand and 007100 U.S. Doliers) in your tavor at the request and for the account of .Black River Energy, LLC
{nereinafier referred to as "BLACK RIVER") as follows: . _

. Funds under this irrevocable standby letier of credit are avsilable 1o the beneficlary egainst presentation fo us, at our otfice
locsted at 200 Providence Road, 3r° Floor, Chariotte, NC 28207, Atiention: Internationa) Services - Standby LIC Unit, of
the original version of this letier of credit slong with such beneficiary's dratt drawn at ight on us, marked thereon “Drawn
under irrevocable stendby lefier of credit no. $B003149", and sccompanied by the following documems _—

_1. Original dated statement on the letlerhead of HELCO purponedly signed by the Financial Vice Fresndenl (Tayne
Sekimura) [or on the letierhead of the administrative agem purportedly signed by an authorized officer of the
administrative agent ] s1ating: *An evént has occurred which entitles HELCO 1o drew on irrevocable standby letter .
of credit no. SB0O03148. This statement is 8 demend for payment under irrevocabie standby letier of ¢redit no.

SBO03148."

And

2. Acopy of written notification from HELCO to BLACK RIVER that (A) an event has occurred which entittes HELCO
1o draw on irrevocabie standby ietter of credit snd (B} such beneficiary intends to make demand for payment
under irrevocable standby letter of credit no. SB003148 by presenting the required statement purporledly signed
by the Financial Vice Fresident (Tayne Sekimura). '

SPECIAL CONDITIONS:

1. Psyment under this irrevocable standby letter of credit will be made 1o an account at such bank as-HELCO shall
stipulate. The amount or amounts demanded shiall not exceed, in the sggregate, the amount of this irrevocabie
standby letter of credit, _

2. Any payment made hereunder shall be made fiee and cleas of and without deduction for, or on account of, any
present or fulure 1axes, levies, imposts, duties, charges, fees, commissions, deductions or withholdings of any
nature whatsoever and by whomever imposed.

Any reference 10 the Power Puichase Agreement (es amended, emended and restated or otherwise modified from
. time 10 time, the *Power Purchase Agreement™}, dated as of October 22, 1997, is for indormation purposes only

w2

Continued on next page which forms an integral pan of this Credit
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International Service - Standby LIC Unit

‘% RBC 200 Providence Rd., Sulte 300
Charlotte, NC 28207

\\\\ Centu ra SW.IF.T.: ONTAUSII

RBC Teln; 49606655 CENTURABKINGTL

‘ (704) 686-1467 OR (704) €86-1194

{704) 686-1458 fax

1-800-938-£29%

lirevocable standby letier of credit no. SB003148

June 30, 2005 :
Page number 2

end is not incorporaled in nor made a part of this irrevocable standby letter of credit. No alteratlons in the terms of
the Power Purchzse Agreement or in the extent or nature of the payments 1o be made under the Power Purchase
Agreement, and no sllowance of lime by you or other forbearance or concession or any other act or omission by

you which but lor this provision might exonersale or discharge the bank shall in any way release the bank from any

obligation hereunder, )

4. We hereby engage with the beneficiary thal a drawing under and in compliance with the terms and conditions of
this letter of credit will be duly honored on presentation of the sight drett and certificete as specified without )
inquiring as to whether the beneficiary has the right to draw under this letter i credit nd withoul recognizing any
objection or ctaim of the applicant or any other party of whatsoever natute or kind except {or any order from @

. court of competent jurisdiction.

5.. Excepl as otherwise stated herein, this ifrevocable standby letter of credit may no! be amended, modified,
lerminated, revoked or cancelled without our written consent and the written consent of both applicant and
beneficiary. Our liability under this credit is limited at the time of issuance to US01,500,000.00 (One Million Five -

Hundred Thousand and 00/100 U.S. Dollars).
6. This imevocable standby letter of credht shall expire June 30, 2006,

7. Demands may be made against this irrevocable standby lener-of credit in one or more increments: however, the
apgregate of such demands shall not exceed the smount set forth in paragraph (5) of this irevoceble standby -

letter of credit. .

8. This ietter of creditis transferable by the beneficiary in its entirety (but not in part) to eny iransferee whom HELCO

 may cenify i$ & lending institution or representative of lending institutions providing debt finance to HELCO

" ("Lenders”) end RBC Centura Bank, only, is authorized 10 act as the transferring bank. Transfer of HEL.CO's
rights under this letier of credil 1o such transferee shall be eHecled upon the presentation 1o us of this letter of
credit sccompanied by & cenificate in the form of Annex 1 attached hereto, duly completed and signed by the
beneficiary. Upon such presentation, we shail forthwith transfer the same to your ransferee. The correctness of
the signature and title cf the person signing 1he transter form must be verified by your bank. In cese of any
transier under this ietter of credit, the drett and required statement must be executed by the transferee. This letter
of credit may not-be fransierred to any person with which U.S, persons are prohibited from doing business with
under U.S. Foreign Assets Control Regulations or other applicable U.S. laws and regulations.

Drafis drawn hereunder may be executed by the beneficiary. Any draft drawn will be considered as a presentation on
behall of the beneliciary and the amount drawn will be reduced trom the amount available under the credit. In any event,
any amount drawn hereunder may not exceed the eggregate smount stated in paragraph 5 of this letier of credit.

We hereby engage with the beneficiary thet drafis accompanied by documents draw in strict compliance with the terms

and conditions of this irretocable stendby lelter of credit shall be duly honored by us if presented to us at our office located
.at 200 Providence Rogd, 3rd Floor, Charlotte, NC 28207, Attention: Internstional Services - Standby L/C Unit, on or before

Continued on next page which forms zn integral pan of this Credit
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. tnternational Service - Standby LT Unit
RBC - 200 Providence Rd., Suite 300
ra Charlotte, NC 28207
[-T} Centu S W.LE.T.: CNTAUSI3
REC e Telx: 49606655 CENTURAEKINGTL
. . ) (704) 686-1467 OR (704) 686-1154

(704) 686-1458 {ox
1-800-938-6299

imevocabie standby letter of credit no. SB00314B

June 30, 2005
Page number 3

the expiration date. Y a drawing made by the beneficiary hereunger does not, in any instance, conform 16 the térms and
conditions of this irrevocable standby letier of credit, the bank shall give such beneficiary prompt notice that the drawing
was not effected in accordance with the terms and conditions of this irrevocable standby letter of credit, stating the
reasons therefore and thel the bank will, upon such beneficiary’s instructions, hold any documents 8l such beneficlary's
dispossl of return the same to such beneficiary. Upon being notified that the grawing was not effected in conformity with
this irrevocable standby lefter of credit, such beneficiary mey sttempt 1o correct any such non-conformmg draw1ng o the
exient thet such beneﬁc:ary is entlued and eble to do.

Presemations may also be made by hand dehvery or messenger 1o0; RBC Centura Bank, 200 Prowdence Road, 3 Floor
Charlotie, NC 28207, Attention: International Services - Standby L/IC Unit.

This arrevocable standby Ieuer of credit is subject to the Uniform Cusioms and Praclice for documemary credlls (1993
Revision), International Chamber of Commerce, Publication no. 500 (the "UNIFCRM CUSTOMS™), to the extent
applicable. This irrevocable standby letier of credit shall be deemed to be & contract governed by the Uniform Customs
and the Laws of the State of Hewaii and, to the extent of any inconsistency between the UNIFORM CUSTOMS and lhe
Laws of the Siate of Hawaii, the laws of the state of Hawaii shall control, .

IBC CENTURA BANK . /,_( '
z’)’e-tr\d-a' a -n'M’lIL"]’L, . '_!"Z"fffb!u}L N M‘tw

~ "Authorized Signature Authorized Signature
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Internationsl Servics - Standby LAC Unit

‘:g RBC 200 Providence Rd., Suite 300
' ‘[ ura Charlotte, NC 38307
x— Cen SW.LF.T.: ONTAUS33
RBC Telx: 49606655 CENTURABKINGTL
. {704) EB6-1467 OR (704} 686-1194
{704} 686-1498 {an
1-800-838-6289
Annex 1
to lmevocable standby tetter of credit no, SBOG3149 dated June 30, 2005
Notice of Transter
TO: " RBC Centura Benk
200 Providence Road, 3rd Fioor
Charlotte, NC 23207
Atlention: Intemationsl Services - Standby L/C Unit
Re: Irevocable sténdby letter of credit no. SB003149

For value received, the undersigned beneficiary hereby irrevocably transfers to:

NAME OF TRANSFEREE

ADDRESS
all rights of the undersigned beneficiary to draw under the above letier of credit in Hs entirety.
. ‘By this trenster, ali rights of the undersigned beneficiary in such letier of credit are Iransferred to the transferee and the

irensteree shall have the sole rights es beneficiary thereol, including sole rights releting 10 any amendments whethet increases of
extensiens or other amendmenis and whether now existing or hereatier made, sll amendments are to be adviser direct to the transteree

wilhoul necessily of any consent of or nolice to the undersigned beneficiary.

The original of such letter of credit i is retumed herewith. and we ask you to endorse the transfer on the ieverse hereoi and
iorward it direct to the transteree with your customary nolice of lranster,

Sincerely,

NAME OF BENFICIARY

AUTHORIZED NAME & TITLE

AUTHORIZED SIGNATURE

TELEFHONE NUMBER

The above signature, with title 8s siated, conforms wilh that on file wilth us and same is authorized for execution of such instruments on
behall of the beneliciary,

NAME & ADDRESS OF BANK

AUTHORIZED NAME 8 TITLE

. AUTHORIZED SIGNATURE

TELEPHONE NUMBER

QZU,\Y\ (e
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Sy ‘ international Service - Standby LK Unit
‘% RBC 200 Providence Rd., Suite 300
‘ Chariotte, NC 28207
R‘ . Centura S W.LF.T.: CNTAUS33 :
RBC Telx: 49606655 CENTURABKINGTL
‘ , {704) 6B6-1467 OR (704) 686-1194
) (704) bBE-1498 tax -
1-800-538-6299

Irrevocable Standby Letter of Credit Number SB003150

Applucant.

Black River. Energy, LLC

Expiry Date:  June 30, 2006 6000 Fairview Road, Suute 600
_ Charlotie, NC 28210

Beneficiary:
Hawail Electric Light Company, Inc. (*HELCO")

P.0. Box 1027 ‘
Hilo, Hawail 96720-1027

Attention: Financigl Vice President (Tayne Sekimura)

We hereby esteblish our Irrevocable Standby letier of credit in the amount of USD1,500,000.00 (One Million Five Hundred
Thousand and 00/100 U.S. Dollers) in your avor st the request and for the account of Black River F.nergy. e -
(herelnaner referred 1o 8s *“BLACK RIVER') as follows:

Funds under this irevocable standb 0y letter of credit are available to the beneficiary against presentation to us, at our office
located at 200 Providence Road, 3r° Floor, Chariotte, NC 28207, Atiention: International Services - Standby uc Unit, of
the original version of 1his letter of credit along with such beneficiary's draft drawn a1 sight on us, marked thereon "Drewn
under irrevocabie standby letier of credit no. SB003150", and accompanied by the follewing ducuments.”

1. Original dated statement on the letterhead of HELCO purportedly signed by the Financial Vice President (Tayne
Sekimura) [or on the letterhead of the edministrative agent purporiedly signed by an autherized officer of the
administralive sgenlt ] stating: “An even has occurred which entitles HELCQ to drew on irrevocable standby letter
of credit no. SBO03150. This statement is @ demand for payment under irfevocable standby Iehes of credn no,

SB003150."

And

2. A copy of writlen notification from HELCO 10 BLACK RIVER that (A) an event has occurred which entitles HELCO
10 draw on inevocable standby letler of credit and {B) such beneficiary intends tc make demand for payment
under inevocable standby letter of credit no. SBO03150 by presenting the required statement purponedly signed-
by the Financial Vice President {Tayne Sekimura). .

SPECIAL CONDITIONS:

Payment undet this irrevoceabie standby letter of credit will be made 1o an account &t such benk as HELCO shali
stipulate. The amount or amounts demanded shall not exceed, in the aggregate, the amoun! of this |rrevocable

standby letter of credit.

1.

2. Any payment made hereunder shall be made free and clear of and without deduction for, or on account of, any
present or future taxes, levies, imposts, duties, charges, fees, commissions, deductions or withholdings of any

nalute whatsoever and by whomever imposed.

3. Any reference 1o the Power Purchzse Agreement (as emended, amended and restated or otherwise modified from
lime 10 lime, the “Power Purchase. Agreement”), dated as of October 22, 1897, is lor information purposes only

Continved on next page which forms an integral pant of this Credit
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International Service - Standby L/C Unit

% RBC ‘ . 200 Providence Rd., Suite 300
Charlotte, NC 28207

\\ Centura SW.LET. ONTAUSI3

RBC . Telx: 49606655 CENTURABKINGTL

{704) 6B6-1457 OR (704) 686-1 1sa
.. {704) 6B6-1498 fax
' 1-800-938-6299

Irrevocable standby Ielter of credit no. SBO03150

June 30, 2005
Page number 2

and is not incorporated in nor made a part of this irevocabie standby letter of credit. No alterations in the terms of -
the Power Purchase Agreement or in the extent or nature of the payments 10 be made under the Power Purchese
Agreement, and no allowance of time by you or other torbearance or concession or any other ect or omission by
you which but for this provision might exonerste or discharge the bank shall in any way reiease the bank from any

obligation hereunder.

4, We hereby engage with the beneficiary that & drawing under and in compliance with the terms end conditions of
this letter of credit will be duly honored on presentation of the sight draft end centificete gs specified without.
inquiring as to whether the beneficiary has the right to-draw under this letter if credit and without recognizing any
objection or claim of the applicant or any other party of whatsoever nature or kind except for any order from a

court of competent jUﬂSdlC‘llon

5.  Except as otherwise staled herein, this irrevocable standby letter of credit may not be amended, modified,
terminated, revoked or cancelled without our written consent and the written consent of both applicant and
beneficiary. Our liability under this credit is limited at the'time of issuance to USD1,500,000.00 (One Million Five

Hundred Thousand and 00/100 U.S. Dollars).
6. Th:s 1rrevocabie standby letter of credit shall expire June 30, 2006,

7. Demands may be made against this irrevocable standby ietter of credit in one or more increments; however, the
aggregaie of such demands shall not exceed the amouni set forh in paragraph {5) of this :rrevocable standby.

letter of credit.

B. This letier of credit is transferable by the beneficiary in its entirety (but not in part) 10 sny trensferee whom HELCO
" may certify is a lending institution or representative of lending institutions providing debt finance 10 HELCO .
{"Lenders™) and RBC Centura Bank, only, is authorized 1o 2t as the transierring benk. Trensier of FELTO's
rights under this letter of credit 10 such transteree shall be effected upon the presentation to us of this letter of
credit accompanied by a cenificate in the form of Annex 1 attached herelo, duly completed and signed by the
beneficiary. Upon such presentation, we shell forthwith trancter the seme 1o your transteree. The correctness of
the signature and title of the person signing the transfer lorm must be verified by your bank. In cese of eny
ransfer under this letier of credit, the drahl and required stziement must be executed by the transleree. This- |ener
of credit may not be transteried 1o any person with which U.S, persens are prohibited from doing business with
- under U.5. Foreign Assets Control Regulations or other applicable U.S. laws and regulations. .

Dratts drawn hereunder may be execuled by the beneficiary. Any dratt drawn will be considered 8s a presentation on
behalt of the beneficiary and the amount drawn will be reduced from 1he amount aveilsbie under the credil. in any event,
any amount drawn hereunder may not exceed the aggregete amount staled in paragraph S of this letter of credit,

We hereby engage with the beneficiary that drafls accompanied by documents draw in strict compliance with the terms

and conditions of this irrevocable slandby letter of credit shall be duly honored by us if presented 1o us at our office iocated
at 200 Providence Road, 3rd Fiool, Charlotie, NC 28207, Attention: internationai Services - Standby L/C Unit, on or before

Continued on nexi page which forms an integra! part of this Credit
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International Service - Stendby L/C Unit

‘% RBC i ' 200 Providence Rd., Sulte 300
Chariotte, NC 28207
\\_‘ Centur;l ' SW.LFT CNTAUS33 :
RBC Tela: 49606655 CENTURABKINGTL
{704) 686-1467 OR (704) 686-1194

{704) 6B6-1498 fax
1-800-938-6299

Irrevocable siandby letter of credit no. SB003150

June 30, 2005
Pege number 3

the expiration date. If 8 drawing made by the beneficiary-hereunder does not, in any instance, conform 1o the terms and
conditions of this irrevocable standby letier of credit, the bank shall give such beneficiary prompt notice thet the drawing
was not effected in accordance with the terms and conditions of this irrevocable standby letier of credit, stating the
reasons 1herefore and that the bank will, upon such beneficiary’s instructions, hold any documents at such beneficiary’s
disposal or return the same to such beneficiary. Upon being notified that the drawing was not efiected in conformity with
this irrevocable standby lefier of credit, such beneficisry may stternpt 1o correct any such nen-conforming drewing to the

extent that such beneficiary is entitled and able'to do.

Fresentations may also be made by hand delivery or méssenger 10: RBC Centura Bank, 200 Providence Road, 3r° Floor,

Chariotte, NC 28207, Attention: International Services - Standby.L/C Unk. :

This imevocable standby letter of credit is subject to the Uniform Customs and Practice for documentary credits {1993
Revision), International Chamber of Commerce, Publication no. 500 (the *UNIFORM CUSTOMS®), to the extent . :
applicable. This irrevocable standby letier of credit shall be deemed to be a contract governed by the Uniform Customs
snd the Laws of the State of Hawaii and, 10 the exient of any inconsistency between the UNIFORM CUSTOMS and the
Laws of the State of Hewali, the laws of Ihe state of Hawaii shali control. S v

Noordal/l Mol ,x??i-fml AR

{authorized Signature Authorized Signature
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internationa! Service - Standby L/C Unit

RBC ) 200 Providence Rd., Sulte 300
tura Charlotte, NC 28207
-‘cen SWLF.T.: CNTAUS3)

Teixn: 49606655 CENTURABKINGTL
(704) 6B6-1467 OR (704) 686—1194
(704) 6B6-1498 foax
1-800-938-6299

Annex 1
to Irrevocable stendby letter of credit no. SB003150 dated June 30, 2008
Notice of Transfer

TO: " RBC Centura Bank
200 Providence Road, 3rd Floor
: Chariotte, NC 28207
Attention: International Services - Standby L/C Unit
Re: Irrevocable standby letter of credit no. SB003150

For velue received, the undersigned beneficiary hereby irrevocably \ransters to:

NAME OF TRANSFEREE

ADDRESS
al) rights of the undersigned beneficiaty 1o drew under the above letter of credit in its entirety.

By 'this iransfer, all rights of the undersigned beneficiary in such letter of credil are transferred o the transferee and the
transteree shall have the sole rights as beneficiary thereo!, including sole rights relating to Bny amendments whether increases or
extensions of cther amendments and whether now existing or hereatier made, 2ll amendmenis sre to be adwsed direc1 10 the transteree
without necessity of eny consent of of notice 1o the undersigned beneficiary.

The original of such letter of credit is retumed herewith, and we esk you to endorse the tianster on the reverse hereol, and
torward it direcl lo the iransteree with your customary nollce of uansfer,

Sincerely,

NAME OF EENFICIARY

AUTHORIZED NAME & TITLE

AUTHORIZED SIGNATURE

TELEPHONE NUMEER

The sbove signature, with litle as siated, conforms with that on file with us and same is authorized for execition of such instruments on
behalf of the beneficiary. _

NAME & ADDRESS OF BANK

AUTHORIZED NAME & TITLE

AUTHORIZED SIGNATURE

TELEPHONE NUMBER

(M
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AMENDMENT TO CONSENT AND AGREEMENT
CONCERNING CERTAIN ASSETS
OF JONES CAPITAL, LLC

THIS AMENDMENT TO CONSENT AND AGREEMENT CONCERNING CERTAIN
ASSETS OF JONES CAPITAL, LLC (this "Amendmeént") is made and entered into effective as
of M % iQ , 2006, by and among BLACK RIVER ENERGY, LLC, a Delaware limited
liability pany ("Black River Energy"), HAMAKUA ENERGY PARTNERS, LP, a Hawaii
Jimited liability partnership ("HEP"), and HAWAI ELECTRIC LIGHT CON[PANY INC.,a

Hawaii corporation ("HELCO").

—— il kW LT

A.  Black River Energy, HEP and HELCO have entered into that certain Consent and
Agreement Concerning Certain Assets of Jones Capital, LLC, dated and effective May 26, 2004
(the "Consent and Agreement"), which, among other things, concems Black River Energy's
causing the issuance and periodic renewal of a Letter of Credit and delivery of same to HELCO.

B. Black River Energy, HEP and HELCO. each desire to amend the Consent and
Agreement to memorialize a modification to the terms and conditions concerning Black River
Energy's periodic renewal of the Letter of Credit.

Bilack River Energy, HEP and HELCO hereby agree to amend the Consent and
Agreement as follows:

1. Subparagraph 2(c) of Consent and Agreement. Subparagraph 2(c) of the Consent

and Agreement (concerning the Letter of Credit) is hereby deleted in iis entirety and replaced as
follows:

"(c)  from the date the BRE Guaraniee is to be issued and delivered lo HELCO
pursuant 10 paragraph 1 above through the thirtieth (30™) day following the period the BRE )
Guarantee is to remain in full force and effect pursuant to the second sentence of Section 2(b) of
the BRE Guarantee, Black River Energy shall maintain or cause to be maintained in full force
and effect a Letier of Credit, and shall, no later than thirty (30) days prior to the expiration of the
term of any Letter of Credit then in cﬂ’ecl, cause either (i) the issuer of the then current Letter of
Credit or (i} a new issuer of a replacement Letter of Credit to notify HELCO that it intends to
replace such Letter of Credit with a newly issued Letter of Credit, and any failure to maintain a
Letter of Credit in full force and effect or provide notice of a replacement Letier of Credit as
aforesaid, shall constitute grounds for HELCO to draw down the full amount of the Letter of
Credit regardless of whether or not HELCO would otherwise then be entitled to demand payment
from HEP under the PPA or from Black River Energy under the BRE Guarantee, and any such
amounts drawn on the Lefter of Credit pursuant to this subparagraph (c) shall be (i) held by
HELCO as security for Black River Energy's performance of its obligation to maintain and
replace the Letter of Credit as aforesaid, until such time as a new Letter of Credit is issued and

4819-6995-3280.2.052636-00001
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delivered to HELCO, and (ii) upon the issuance and delivery of a new Letter of Credit as
aforesaid, paid over to Black River Energy or its designee without interest;"

2. Subparagraph 7(c) of the Consent and Agreement. Subparagraph 7(c)

(concerning "Entire Agreement”) of the Consent and Agreement shal! be amended to include this
Amendment as part of the Consent and Agreement.

3. Defined Terms. Unless otherwise indicated, the capitalized terms used in this
Amendment shall have the same meanings as set forth for those terms in the Consent and

Agreement, _
4. No Other Change or Effect. Except as expressly provided in this Amcndmént, in
al] other respects, the Consent and Agreement shall remain unmodified and in full force and
effect. L

5. Counterparts. This Amendment may be executed in any number of counterparts,
each of which shall be deemed an original, but all of which together shall constitute one and the .
same instrument, : _

. 6. Facsimile Signatures. Facsimile signatures on this Amendment shall be treated as
originals, provided that the party so executing this Amendment by facsimile shall send an
original signed confirmation copy of this Amendment to the other party by mail. .

IN WITNESS WHEREQF, the parties hereto have caused this Amendment to be
executed by their respective duly authorized officers as of the date first written above.

BLACK RIVER ENERGY, LLC, HAWAI ELECTRIC LIGHT COMPANY,
a Delaware limited liability company . INC., a Hawaii corporation - :
Ao dayne 577 RAA
~ By By

Name: william A. Garnett Name: Tayne S. Y. Sekimura

Hs: President ‘ Its:  Vice President =
HAMAKUA ENERGY PARTNERS, LP,a By m M g,,qu
Hawaij limited liability parmership Name: Lorie Ann Nagila

Iis: Treasurer

Name: william A. Garnett
Jts: President

4819-6995-3280.2.052626-D0001
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AMENDMENT TO GUARANTEE AGREEMENT
BETWEEN BLACK RIVER ENERGY, LLC
AND HAWAII ELECTRIC LIGHT COMPANY, INC.

THIS AMENDMENT TO GUARANTEE AGREEMENT BETWEEN BLACK RIVER

ENERGY, LLC AND HAWAII ELECTRIC LIGHT COMPANY, INC. (this "Amendment") is
made an entered into effective as of 2006, by and between HAWAII

ELECTRIC LIGHT COMPANY, INC., a Hetaii corporation ("HELCO™) with principal offices
in Hilo, Hawaii, and BLACK RIVER ENERGY LLC, a Delaware limited hablllty company
("Guarantor") with principal offices in Charlotte, North Carolina, _

A HELCO and Black River Energy, have entered into that certain Guarantee
Agreement Between Black River Energy, LLC and Hawaii Electric Light Company, Inc.,
undated but signed on May 26, 2004 (the "Guarantee"), which, among other things, concerns
Guarantor's causing the issuance and periodic renewal of & Letter of Credit and delivery of same

10 HELCO.

B. HELCO and Guarantor each desire to amend the Guarantee to memonalize a
modification to the terms and conditions com;cmmg Guarantor's periodic rcnewal of the Letter of

Credit.
HELCO and Guarantor hereby agree to amend the Guarantee as follows:

1. Section 2(d) of Guaranteg. Section 2(d) of the Guarantee (concerning the Let‘ler
of Credit) is hereby deleted in its entirety and replaced as follows:

"(d)  As amatenial obligation of Guarantor under this Guarantee, Guarantor
shall, from the date first written above through the thirtieth (30™) day following the period this
Guarantee is to remain in full force and effect pursuant to the second sentence of Section 2(b)
hereof, maintain or cause 10 be maintained in full force and effect a Letter of Credit as required
by the Consent and Agreement, and shall, no later than thinty (30) days prior to the expiration of
the term of any Letter of Credit then in effect, cause either (i) the issuer of the then current Letter
of Credit or (ii) a new issuer of a replacement Letter of Credit to notify HELCO that it intends to
replace such Letter of Credit with a newly issued Letter of Credit, and any failure to maintain a
Letter of Credit in full force and effect or provide notice of a replacement Letter of Credit as
aforesaid, shall constitute grounds for HELCO to draw down the full amount of the Letter of
Credit regardless of whether or not HELCO would otherwise then be entitled 10 demand payment
from Guarantor under this Guarantee. Any such amounts drawn on the Letter of Credit pursuant
1o this subparagraph (d) shall be (i) held by HELCO as security for Guarantor's performance of
its obligation to maintain and replace the Letter of Credit as aforesaid, until such time as a new
Letter of Credit is issued and delivered to HELCO, and (ii) upon the issuance and delivery of a
new Letter of Credit as aforesaid, paid 1o Guarantor or its designee without interest;"

4835-6676-9664.2.052656-0000|



CA-IR-452
DOCKET NO. 05-0315

ATTACHMENT 10
PAGE 2 QF 2
2. Defined Terms. Unless otherwise indicaled, the capitalized terms used in this

Amendment shall have the same meanings as set forth for those tenms in the Guarantee,

3. No Other Change or Effect. Except as expressly provided in this Amendment, in
all other respects, the Guaraniee shall remain unmodified and in full force and effect.

- 4, Counterparts. This Amendment may be executed in any number of counterparts,
each of which shall be deemed an original, but all of which together shall constitute one and the

same instrument.

5. Facsimile Signatures. Facsimile signatures on this Amendment shall be treated as’
originals, provided that the party so executing this Amendment by facsimile shall send an
original signed confirmation copy of this Amendment Lo the other party by mail.

IN WITNESS WHEREQOF, the parties hereto have caused this Amendment to be
executed by their respective duly authorized officers as of the date first written above,

HELCO: GUARANTOR:
/LIGHT
HAWAI ELECTRIC COMPANY, INC. BLACK RIVER ENERGY, LLC
By e S T ek~ By W0 W Q—’:::ﬁb
Name: Tayne S. Y. Sekimura Name: William A. Garnett
Iis: Vlce President lts: President
Name Lorie Ann Nagata Name:
Its: Treasurer Its:

ARIOARTAQAGL 2 NIASAONNNT
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AMENDMENT TQO CONSENT AND AGREEMENT
CONCERNING CERTAIN ASSETS
OF
TPS HAMAKUA, INC. AND TPS HAWAII, INC.

THIS AMENDMENT TO CONSENT AND AGREEMENT CONCERNING CERTAIN
ASSETS OF TPS HAMAKUA, INC. AND TPS HAWALII, INC. (this "Amendment"} is made
and entered into effective as of Mag ﬁé , 2006, by and among BR LANDING, LLC a
Delaware limited liability company, (“{BR Landing"), BLACK RIVER ENERGY, LLC, a
Delaware limited liability company ("Black River Energy"), HAMAKUA ENERGY
PARTNERS, LP, a Hawaii limited liability partnership ("HEP"), and HAWAII ELECTRIC
LIGHT COMPANY, INC., a Hawaii corporation ("HELCQ"). _

— e

A.  BR Landing, Black River Energy, HEP and HELCO have entered into that certain
Consent and Agreement Concerning Certain Assets of Jones Capital, LLC, dated and effective
July 15, 2004 (the "Consent and Agreement”), which, among other things, concerns Black River
Energy's causing the issuance and periodic renewal of a Lener of Credit and delivery of same to

HELCO.

B. BR Landing, Black River Energy, HEP and HELCO cach desire to amend the
Consent and Agreement to memorialize a modification to the terms and conditions concernmg
Black River Energy’s periodic renewal of the Letter of Credit.

BR Landing, Black River Energy, HEP and HELCO hereby agree to amend the Consent
and Agreement as follows:

1. Subparagraph 2(c) of Consent and Agreement. Subparagraph 2(c) of the Conscnt

" and Agreement (concerning the Letter of Credit) is hereby deleted in its entirety and replaced as
follows: h

"(c)  from the date the Buyer Guarantee is to be issued and delivered to
HELCO pursuant to paragraph 1 above through the thirtieth (30™) day following the period the
Buyer Guarantee is to remain in full force and effect pursuant to the second sentence of Section
2(b) of the Buyer Guarantee, Black River Energy shall maintain or cause Buyer 1o maintain in
full force and effect a Letter of Credit, and shall, no Jater than thirty (30) days prior to the
expiration of the 1erm of any Letter of Credit then in effect, cause either (i) the issuer of the then
current Letter of Credit or (ii) a new issuer of a replacement Letter of Credit 1o notify HELCO
that it intends 10 replace such Letter of Credit with a newly issued Letter of Credit, and any
failure 1o maintain a Letter of Credit in full force and effect or provide notice of a replacement
Letter of Credit as aforesaid, shall constitute grounds for HEL.CO to draw down the full amount
of the Letter of Credit regardless of whether or not HELCO would otherwise then be entitled to
demand payment from HEP under the PPA or from Black River Energy under the Buyer
Guarantee, and any such amounts drawn on the Letier of Credit pursuant to this subparagraph (c)

0845-993)-9426 7 04 2656-00001
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shall be (i) held by HELCO as secunty for Black River Energy's performance of its obligation to
maintain and replace the Letter of Credit as aforesaid, until such time as a new Letter of Credit is’
issued and delivered to HELCO, and (ii) upon the issuance and delivery of a new Letter of Credit
as aforesaid, paid over to Black River Energy or its designee without interest;" '

2. Subparagraph 7(b) of the Consent and Agreement. Subparagraph 7(b)

(conceming "Entire Agreement”) of the Consent and Agreement shall be amended to include this
Amendment as part of the Consent and Agreement.

3. Defined Terms. Unless otherwise indicated, the capitalized 1erms used in this
Amendment shall have the same meanings as set forth for those terms in the Consentand

Agreement.

4, No Other Change or Effect. Except as expressly provided in this Amendment, in
al) other respects, the Consent and A greement shall remain unmodified and in full force and-

effect.

5. Counterparts. This Amendment may be executed in any number of counterparts,
each of which shall be deemed an original, but all of which together shall constitute one and the

same instrument.

: 6. Facsimile Signatures. Facsimile signatures on this Amendment shall be treated as
originals, provided that the party so executing this Amendment by facsimile shall send an
original signed confirmation copy of this Amendment 10 the other party by mail.

IN WITNESS WHEREOF, the parties hereto have caused this Amendment to be
executed by their respective duly authorized officers as of the date first written above.

Signature page follows; the remainder of this page is intentionally left blank.

4845-4931-6424.2.052650-00001
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HAWAII ELECTRIC LIGHT COMPANY,
INC., a Hawaii corporation

taime S Sekon

By

Name: william A. Garnett
lts: President

BR LANDING LLC,
a Delaware limited liability company

By \oOe. »

Name: william A. Garnett
Jts: President

HAMAKUA ENERGY PARTNERS, LP, a
Hawaii limited liability partnership

By VIR \Qm

Name: William A. Garnett
Its: President

4845-4931.9424,2.052656-00001

Name: Tayne $. Y. Sekimura
Its: Vice President

By M%W

Name: Lorie Ann NagH:a
Its: Treasurer
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AMENDMENT TO GUARANTEE AGREEMENT
BETWEEN BLACK RIVER ENERGY, LLC
AND HAWAIl ELECTRIC LIGHT COMPANY, INC,

THIS AMENDMENT TO GUARANTEE AGREEMENT BETWEEN BLACK RIVER
ENERGY, LLC AND HAWAII ELECTRIC LIGHT COMPANY, INC. (this "Amendment") is
made an entered into effective as of a? é , 2006, by and between HAWAII
ELECTRIC LIGHT COMPANY, INC., a'Hawaii corporation ("HELCQO") with principal offices
in Hilo, Hawaii, and BLACK RIVER ENERGY, LLC, a Delaware limited llablluy company
("Guarantor") with principal offices in Charlotte, North Carolina. _

A. HELCO and Black River Energy, have entered into that certain Guarantee ,
Agreement Between Black River Energy, LLC and Hawaii Electric Light Company, In¢., dated
and effective July 15, 2004 (the "Guarantee"), which, among other things, concems Guarantor’s
causing the issnance and periodic renewal of a Letter of Credit and delivery of same to HELCO.

B. HELCO and Guarantor each desire to amend the Guarantee 10 memorialize a
modification to the terms and conditions concerning Guarantor's periodic renewal of the Letter of

Credit.

HELCO and Guarantor hereby agree to amend the Guarantee as follows:

1. Section 2(d) of Guarantee. Section 2(d) of the Guarantee (concerning the Letter
of Credit) is hereby deleted in its entirety and replaced as follows: ,

“(d}  Asamaterial obligation of Guarantor under this Guarantee, Guarantor
shall, from the date first written above through the thirtieth (30™) day following the period this
Guarantee is to remain in full force and effect pursuant to the second sentence of Section 2(b)
hereof, maintain or cause to be maintained in full force and effect a Letter of Credit as required
by the Consent and Agreement, and shall, no later than thirty (30) days prior to the expiration of
the term of any Letter of Credit then in effect, cause either (i) the issuer of the then current Letter
of Credit or (ii) a new issuer of a replacement Letter of Credit to notify HELCO that it intends to
replace such Letter of Credit with a newly issued Letter of Credit, and any fzilure to maintain a
Letter of Credit in full force and effect or provide notice of a replacement Letter of Credit as
aforesaid, shall constitute grounds for HELCO to draw down the full amount of the Letter of
Credit regardless of whether or not HELCO would otherwise then be entitled to demand payment
from Guarantor under this Guarantee. Any such amounts drawn on the Letter of Credit pursuant
10 this subparagraph (d) shall be (i) held by HELCO as security for Guarantor's performance of
1ts obligation to maintain and replace the Lerter of Credit as aforesaid, until such time as a new
Letter of Credit is issued and delivered 10 HELCO, and (ii) upon the issuance and delivery of a
new Letter of Credit as aforesaid, paid to Guarantor or its designee without interest;"

2. Defined Terms. Unless otherwise indicated, the capitalized terms used in this

ARAATIINCENA T NETAKANNNT
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Amendment shall have the same meanings as set forth for those terms in the Guarantee.

3. No Other Change or Effect. Except as expressly provided in this Amendment, in .
all other respects, the Guarantee shall remain unmodified and in full force and effect.

4. Counterparts. This Amendment may be executed in any number of counterparts,
each of which shall be deemed an original, but all of which together shall constitute one and the

same instrument.

5. Facsimile Signatures. Facsimile signatures on this Amendment shall be treated as
originals, provided that the party so executing this Amendment by facsimiie shall send an
original signed confirmation copy of this Amendment 1o the other party by mail.

IN WITNESS WHEREQOF, the parties hereto have caused this Amendment to be
executed by their respective duly authorized officers as of the date first written above.

HELCO: ‘GUARANTOR:
. /UIGHT ‘
HAWAI ELECTRIC COMPANY, INC. BLACK RIVER ENERGY, LLC
By iaf" i S"m By Ao - &
" Name: Tayne S. Y. Sekimura Name: william A. Garnet
Its: Yice President o ‘ Jts: President -
Name: Lorie Ann Na&ha Name:

Its: Treasurer Its:

mwAA srn. m ArmsEE ARAR
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RBC International Services - Standby L/C Unit
%@ Centura Chanone e
R B c . SWULFT.: ONTAUSI3 '
' (704) 686-1467 OR (704) 686-1194
(704) 586-1458 Fax
1-800-938-6299
Amendment to Irrevocable Standby Letter of Credit Number SB003149
June 30, 2006
: Beneficiary: Applicant:
-~ Howaii Electric Light Company, Inc ("HELCO") Black River Energy, LLC
P.O. Box 1027 6000 Fairview Road, Suite 600
Hilo, Hawaii 96720-1027 Charlotte, NC 28210 '
Gentlemen:

We hereby amend our above referenced letter of credit as follows:
.-Parograph 6 under Special Conditions now to read:

This irrevocable standby letter of credit shall expire June 30, 2007 ("Expiration Date"):
Provided that we shall notify you by means of written notice at least thirty (30) days -
prior to the Expiration Date of our intention to either extend this Letter of Credit for a
period of one (1) year from the Expiration Date or of our intention not to extend this
Letter of Credit. In the event we send a notice not 1o extend this Letter of Credit as
provided herein, the Beneficiary may draw on this Letter of Credit, provided that such
drawing is accompanied by the signed statements provided for under this Letter of

. Credit. :

All other terms and conditions remain unchanged.

Sincerely,

.jﬁz:aag a Mt % ] /

Authorized Signature Authorized Signature
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RBC Ieternational Secdces - Standby LC Unit
200 Providence Rd,, 3rd Floor
Centura: Charlotie, NC 28207
SW.FT.: ONTAUS33

RB Ch (704) 686-1467 OR (704) 686-1194
{704) 6861498 Fax
1-800-938-6299

Amendment to Irrevocable Standby Letter of Credit Number SB003150
June 30, 2006 ,

Beneficiary: | Applicant:

Howaii Electric nghf Company, Inc (* HELCO") Black River Energy, LLC

P.O. Box 1027 6000 Fairview Road, Suite 600
Hilo, Hawaii 96720-1027 Charlotte, NC 28210
Gentlemen:

We hereby amend our above referenced letter of credit as follows:
.—Paragrdph 6 under Special Conditions rnow to read:

This irrevocable standby letter of credit shall expire June 30, 2007 ("Expiration Date):
Provided that we shall notify you by means of written notice at least thirty (30) days
prior to the Expiration Date of our intention 1o either extend this Letter of Credit for a
period of cne (1) year from the Expiration Date or of our intention not to extend this
Letter of Credit. Inthe event we send a notice not to extend this Letter of Credit as-
provided herein, the Beneficiary may draw on this Letter of Credit, provided that such

* drawing is accompanied by the signed statements provided for under this Letter Of

Credit.

All other terms and conditions remain unchanged.

Sincerely,

RBC Centura Banl: o
.MEMU( Cf.”‘%’cdt-ﬂ / A ;ﬁ

7
‘Authorized Signature Authorized Signature







CA-IR-464
DOCKET NO. 05-0315
PAGE 1 OF 60

‘. CA-IR464

Ref: HELCO-920 & Response to CA-TR-140 (Pension Costs).

Part (a) of CA-IR-140 requested a copy of the 2006 pension actuarial study. In response thereto,

the Company stated that completion of the valuation report had been delayed due to the Pension

Protection Act of 2006 and that the report should be completed in September dependmg on when
the Presxdcm signs the bill. Please provide the following:

b.

Has the referenccd actuarial report been finalized?

If the response to part (a) above is affirmative:

1. Please indicate when thé 2006 study was completed.

2. Please provide a copy of the report as orig.inally‘rcquestcd by CA-IR-140.

If the response to part (a) above is negative:

1. Plcasé provide the Company’s best estimate as to when the report will be finalized.

2. Please provide a copy of the study upon completion. [Note: This request is considered
to be ongoing until such time as the final 2006 actuarial pension study is completed and
provided to the Consumer Advocate.]

Please update and revise HELCO-920, as necessary, to reflect the final contribution and
NPPC amounts from the 2006 actuarial report.

‘ HELCO Response:

a.

Yes, the actuarial valua;ion report as of January 1, 2006, for the Retirement Plan for"
E;nﬁloyccs of Hawaiian Electric Industries, Inc. and Participating Subsidiaries has been
finalized.

1. The valuation report was received on September 11, 2006.

2. The valuation report is provided as Attachment 1.

Not applicable.

Updated information as reflected in HELCO-920 is attached on page 60 of this IR response.
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Due to the voluminous nature of the information,
- one copy of pages 3 to 59 of 60 will be provided
to the Consumer Advocate and the Public Utilities
Commission under separate transmittal. |
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. Retirement Plan for
Employees of
! Hawalian Electric Industries, Inc.
i and Participating Subsidiaries
Valuation as of
January 1, 2008
i INDIVIDUAL INFORMATION ON COMPANIES
OTHER THAN HELCO DELETED
; ‘ Prepared by:
: ¢ Watson Wyatt Workiwide
737 Bighop Street, Suite 2340
! . Honoluly, Hawaii 96813
i {B0B) 535-0500
September, 2006
. ‘%atson Wyatt
NCEDBIEHE 1 DOC Worldwide .-

———eAA At A o
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A. Summary of Vatuation Results

Background

This repon, prepared 2t the request of Hawaiian Electric Industries, Inc., presents the results of
the actuaria) vahiation as of Jamuery 1, 2006 of the Retirement Plan for Employces of Hawaimn Electric
Industries, Inc. and Participating Subsidiaries. Employers panicipating in the plan are:

Rawsiian Electric Company, Inc. (HECO)
Hawsij Electric Light Company, Inc. (HELCO)
Maui Electric Company, Limited (MECO)
Hawaitan Electric Industries, Inc. (HED

The report is designed to provide to management and to the Pension Investment Committon
pertiner information about the status of the plan, to provide the source documentation for determining
the minimum required contribution and the maximum tax deductible conrribution, and to provide

% * W

Ranne of Contributions

The contributions were calculated in accordance with provisions of the recently enacted Pensian
Protection Act of 2006, The maximum tax-deductible contritntion and the minimum contribution
required to avoid s funding deficiency tre shown in this section for the 2005 and the 2006 plen years. In
addition to the doflar amounts, the contributions are also shown as a percentage of covered payroll. The
maximuy tax-deductible contribution is:

Maximum Deduciible Contribution
2008 2008
HELCO 14,519,164 64,754,055
78.34% 228.68%

T e i e e e 5 ¢

W
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2

The maximum tex-deductible contributions include one full year’s interest which can be
deducted even though contributions may be made before the end of the year. The deductible contribution
related 1o other retirement programs such a1 the Hawnaiian Electric Indusiries Retirement Savings Plan
(HEIRS) may be limited if contribution to all plans excead 25% of compensstion, The combined
limitation should be analyzed if total contributions exceed 25% of covered compensation.

The minirmurn contribution required 1o avoid a funding deficiency is shown below:

Minimum Required Contribution
2008 1008
H
/
H
HELCO 0 0
0% 0%

i
!
!
!

|
f
l
|

The minimum required contribution shown above assumes payment at the end of the year ar
during the allowable accrual period thereafter.

Section VI provides additional information on the calculation of the minimun required and
maximum deductible contributions.

\\%
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Basig Data Comparison

‘The table beiow shows a summary of key smployee dara used in the 2003 and 2006 valuations.

2008 1008
* Total Covered Payroll for Active Participants $131,930,104 $140,047,127
=  Number of Participants
(a) Astive Participants 1,987 2,064
() Retirces and Survivors i4Nn 1.520
(¢) Vested Former Partticipants 248 m
(d) Transferred Pmmpanu 5 5
{g) Disabled Participants [ 10
*  Averages for Active Pasticipamts
{8} Years of Past Service 14.02 1353
(b) Atiained Age 45.32 45.18
{¢) Aomal Pay 66,407 67,852
{d) Annual Retirement Benefit at Age 65 96,707 99,632

A comparison of basic data berween two years con often provide insight into reasans why
valuation results change from one year to the nexe.
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Yaluation Comparison with Prior Year

| There were changes in the interest rates used to caleulate current lisbility. For the current
! liability maximum deductible contriwtion, the interest rate was increased fram 4.59% m 5.19%. Fer tho
deficit reduction contribution exemption test, the interest rate wat decreased from 6.10% to 5.77%. For
all other purposes, the interest rate was decreased from 6.10% to 5.19%. The provision from the Pension
Funding Equity Act of 2004 that allowed use of the 30-.year Treasury mite 1o driermine maxinmm
. deductible conributions has been repealed.  The resuhing imerest nue used 1o devermine the maximum
J deductible contribution reverts back Lo the same interest rate as used (o determine the currem liability for
minimum contributions, starting with the plan year beginning in 2006,

Funther, the Pension Protection Act of 2006 increased the maximum deductible contribution for plan

years beginning in 2006 and 2007 to an amount eqqual to the excess of 150% of the plan’s current Liability
over the value of plan assets,

Ravigw of Valugtion
The mininnon contribation requirement is 2exo this vear because the plan ia under the full

funding limitation. The maximum deductible comribution is equal to $461,694,248 as of December 31,
2006.

! Section VILC. shows that the plan experienced a2 loss of 3568234 during the 2005
: plan year. This loss consisted of an asset gain of $1,274,912 and a liability lass of $1,843,146:

®  Asset gain:  As discussed on page 5, the valuation assets return was 8.68% during 2005
whereas 8.5% hed been assurmned.

*  Liability loss: The acruanal liskilities are greater than expected due primarily to monality
lostes and earty retirementa.

g
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B. Other Highlights

Investment Retumn on Assets

The dollar-weighted mate of return on market value of assets was 7.38% for 2008. An nlierniative
value of assets (the sctuarial valuation value) is used for deiegmining the plan contributions, which is
described in more detail in Section IV.C. The 2005 rate of return on the actuanial valuation value was
8.68%, again calculsied on a dollar-weighted basis.

The retes of retirn over the latext five-year period are shown below:

Actuarial

Ptan Year Market Valuation
~End ——Yolus —VYalue
12/3172008 738% 8.68%
12/31/2004 10.13 8.67
127312003 23.30 129"
1273172002 {13.90) 14.59)
12/31/2001 {10.26) 13.45
5-Year Average 241% 3.18%

Section TV.C. provides additional investment experience.

Eunded Status of the Pian

Section 1T of the repont sets fonth information on accumulated plan benefits needed for severnd
purposes, including financial reporting, The actuarial presenr valucs calculated for this purpose are

based on & 5.75% interen assumption, the same discount rate assumptiot used for financial disclosure
under FAS No. 87,

' Includes a 19.84% loss due th the change in asset method, The "remurn®™ was 22.13% under the prior method.

\\ %4
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m

@

3

4

Actuarial Present Value of Accrued Benefits (accumutated
benefit obligarion)

{8) Retirces

(b) Other vested benefits

(¢) Non-vested accrued benefits
(@) Total

Actuarial Present Value of Accrued Benefits Recognizing
Future Salary Increases (projected benefit obligation)

{a) Retirees

{t) Other participants

{¢) Total

Afsets

{(a) Market value as of 1/1/2005

{b) Accrued conributions

{¢) Toual

Funded Starus of Plan

{a) Accumulated benefit obligation: (3}+ (1)
(b) Projected benefit obligation: (3) + (2)

-426.985.608
878,829,001

—_—b
747,265,486

$451,843,393
242,984,265

—31.084.776
745,884,434

451,843,393

747,265 A86

100%
§5%

Minimum Balance Sheet Liability

FAS No. §7 tequires an employer (o recognize an additional minimum, lishility on the balance
sheet if the projected bensfit obligation exceeds the value of plan assets. The change in liability
tecognition from ABQ to PBQ is effective for fiscal years ending afier December 15, 2006,

LR A ER D LN N

W
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?

The contribution requirements and other resnlis of the actoarial valustion are based on the
participant data described in Section TH, the actuarial methods and agsumptions shown in Section VI, the
principal plan provisions summarized in Section V, and on asset information supplied by HEL

MrmedmuMmdboﬂ:mmidemmnmsMu.mdiuwﬁmmmﬂd
not be relied upon by any other person without prior written consent fram Watson Wyatt Werldwide,

I preparing this valuation, we hawe relied upon information and data provided to us by HEI and other
persons oF organizations designated by HEL An audit of the financial end participant data provided was pot
perfarmed, but we have checked tbe data for reasonablensss as appropriate based on the purposs of the
valuaticn. We have relied on all the information provided, including plan provisions and asset information
a3 complete and acourase,

The vajuation summarized iv: this repont involves acruarial calculations that require agsuwmptions shout
funme events. We bDelicve that the assumptions and methods used in this report are reasonable and
appropriate for the purposes for which they have been used.

In oar opinion. all meothods, sssumptions £nd calculations are in accordance with requiremtms of the
Interna) Revenue Code and ERISA, mud the procodures followed and presentstion of results are in
conformity with genevally accepted actuarial principles and practices. HEI is responsible for the sclection
of the actuaria! cost and asset valuation methods.

The undersigned consulitants of Watson Wyatt Werldwide with actuarial credentials meet the

Qualification Standards of the American Academy of Actuaries to render the actuarial opinions cortained
herein. There is no relationship between HEI and Watson Wyatt Worldwide that impacts our chjectivity.

We would be pleased 1o review the report with the Pension Investment Commirter and othez interesied
members of management and answer any questions you may have.

Prepared by: WATSON WYATT WORLDWIDE

Leonard Smothermon, A.S.A.
Consulting Actuary

Koy Nard /

Kay Herdy, E.A. ¢
Actuary

W
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A. Requirements and Definitlons

Reauirements

The actuarisl present values of vested and non-vested plan benefits shown in this section can be
uscd for several purposes:

a They give o measure of the finded status of the plan, based on benefits acorued to the vatuation
date.

»  These amounts may be disclosed on the financial statersents of & defined benefit plem in
agoordance with Finencial Accounting Standards No. 35.

*  These amounts msy be disclosed in the financial siatements-of the plan sponsor in sccordance
with Financial Accoumting Standards No. 87,

Definitions
The values uged in this section have been calculated as summanized below:

*  The actuarial present value of accrued benefits is equal to the vajue of the estimated benefits
accrued (o the valuation date, determined on an on-going plan basis. For this purpose, base rates
of pay supplied by the Company were wsed to determine accrued benefils for employees covered
under a collective bargaining agreement. For non-bargaining employees, the current rates of pay
were discounted by the assumed salary increases for detennining the average salaries over the
past 36 months. The acruarial assumptions used in the calculation are sumrnarized in Section
V1.C. and V1.D.

= The aciuarial present vatue of venied benefits includes that portion of the 1otal value in which the
participant vetking a right as of the valuation date, if, for example, he terminates service on that
date.

s The acrosrial present value of non-vested benefits is the portion of the 10tal value remaining after
subtracting cut those benefits which are vested.

Because these valucs are determined on an on-going plan basis, they would differ from those
values which would be determined for a plan lcnnination.

W

By




8. Actuarial Present Value of Accrued Bonefits
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Comnarison with Prier Yegr

! (1) Actuarial Present Value of Vested Benefits
{8) Retirees and Survivors

(b) Other Plan Participans
{c} Total

{2} Actuarnial Present Value of Non-Vested Benefits

(3) Tots! Actuarial Present Value of Accrued Benefits:
(1)+
(4) Market Value of Assets
(a) AsofJenuaryl
() Accrued Contriburtions
) Teatal

(5) Funded Ratia of Vested Benefits: (4) + (1)

(6) Funded Ratio of Total Accrued Benefits: (4) + (3)

(7N Interest Rete Used in Determining Actuarial Present
Values

PAGE 14 OF 60

9

2008 2006
§ 421,998,265 $ 451,843,393
223,825,963 242.954.263
643,824,230 694,797,658
46,553,606 51,088,776
652,379,836 745,884,434
728,154,539 747,265,486
— — 0
728,154,539 747,265,486
1% 108%
105% 100%
6.00% 5.75%

\\ 4
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12
A, Source and Testh&of Data

Active Participants

Hawaitan Electric Company, Inc. supplied computer files containing information on all active
plen panticipanis. The data included names, sex codes, dates of binh and hire, and monthly rates of base
pay an January 1, 2008,

Inactive Pacticinants

Hawaiian Eleatric Company, Inc. supplied computer files contnining information om all inactive
plan participants. The data for vested trminsted former employees included names, sex codes, dates of
birth and terrnination, and monthly accrued benefits, The data for retirees included names, sex codes,
datas of birth, retirement dates, status changes, original monthly payment amounts, and COLA amounts.
Raviqw Process

The datsa was checked for reasonablencsz and internsl consistency and was accepled as

ressonable by the actuary. All employees who were participants in the plan on the valustion date were
included in the valuation.

W
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B. Comparison with Prior Year

Daslc Dota
(1) Number of Covered Participants

{a) Active Employces 1,987 2084
(b) Retirees' 1,282 1,316
{¢) Survivors in Pay Status 152 161
(d) QDRO Alternste Payees 30 35
(e) Prudential Retirees ? 7
{f) Vested Foarmer Bmployees 268 273
{g) Transferred Employees 5 )
{h) Disabled Emplayees ca LTD —b J )
(i) Total 3,740 3sn
(2) Approximate Covered Annual Payroll $131.950,104 $140,047,127
{3) Total Antal Benefits of Innctive Participants
(n) Retirees and Survivers' 43,907,318 46,310,684
(b} Vested Former Employees 2,166,501 2,498,041
{c} Transferred Exmployces 160,538 165,187
(d) Digabled 139,838 163,993
Barticlpant Averpges
{4) Averages for Active Employees
(a) Years of Pent Service 14.02 1353
(b) Atisined Age 4532 45.35
{c) Retirement Age 59.26 59.25
(d} Covered Armusl Pay $ 65,407 $ 67,852
{¢) Accrued Annual Benefit 17476 17,336
(f} Projected Annual Benefit a1 Age 65 96,707 99,632
(5) Retiree Avernges *
(8) Retirement Age 58.04 58.04
(b) Attained Age 68.23 68.47
(&) Annusl Benefit 20118 $33,487
Vesied Sinjus
(6) Vested Status of Active Employees
(a) Number Fully Vested 1,536 1,547
(b} Number Partially Vested 0 0
(c) Nurnber Not Vested _4s1 17
(d} Total 1,987 2,064

' Exchuding survivors, alternate payees, and Prudentia) retirces.

Yaluation Daty
52008 12006

W
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D. Benefit Projections

Set forth below is an exhibit showing for active employees within ecach employer group
the projected amounts of annual benefits commencing at rormal retirement age during each of
the next five yearz, These projections are estimates, taking into account the assumed pay
increases, and further assume that these participants will remain in service until normal
retirement date.

Numbar Atalning Annual Benaefita First
Year __Age 66 Commancing In Year
{

HELCO 2006 1 8,603
2007 ¢ 1]
2008 0 0
2009 ¢ 0
2010 "3 145308
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HELCO

Age Last Completed Years of Past Vesiing Service Tormi

Birthday 304

od 50 10-94 | 1519 | 2024 25-20 Over .

Under 20 M 0
F 0
20-24 ™ 5 s
F 0
2520 M 6 é
F 6 [
30-34 M 4 4 3 11
F 5 3 i 9
3538 M 10 2 19 1 32
F 5 3 4 1 13
4094 M 8 6 14 8 4 40
F 1 2 9 1 13
4548 M 12 1 8 6 6 6 3
F 2 [ 4 1 1 14
50-54 M 6 3 5 17 8 4 n 54
F 3 6 3 2 2 3 19
5550 M 7 1 7 4 16 36
F 3 2 5
80-84 M 1 2 3
F 0
&58over M 1 1
F 0
Total M 58 18 45 34 27 14 27 7
F 22 g 26 9 6 3 L 79

W
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HELCO
Active Vested Transfers
Employses  Retirees Yorm _ OutofPlan LTD
(1) Participams on 1/1/2008 296 187 it 0 0
(2) Withdrawals
(a) Non-Vested Term. 0 0 0 0 0
(b) Vesed Tam 0 1] 0 0 L}
{c) Cash Outs 0 0 0 0 0
(d) Tranafers Within Plan 0 0 o 0 0
(¢) Retiremenis ~ Regular {13) 13 ] 0 0
{f) Retirement - QDROs 0 0 0 0 0
() Decaths - No Benefits (%) N () 0 0
(h) Deaths - Survivor Benefits 0 43 (1) 0 0
(i) LTD 0 0 (4)] ] 1
() Transfer Out of Plan 0 0 0 a 0
(&) Survivors ¢ 2 0 4] 0
{1} QDRO Alternate Payces o 1 0 0 0
{m) Data Adjustments -0 _0 _0 0 _0
{n} Touls an 1 (&) 0 |
(3) Entrants
(2) New Enranis 23 0 0 0 4]
(b) Transfers Within Plan 4 0 a 0 0
{¢) Rehires/Returns ] 9 0 =0 0
(d} Totals 27 0 0 o 0
(4) Participanis on 1/1/2006 306 195 28 0 1

=



CA-IR-464

DOCKET NO. 05-0315
PAGE 24 OF 60

Z19'98'sS
Lo
e
§65'20¢
TIv'see
STOSY
68g'888
T26'3L0°C
vES 6L
1ey'sel
1re'61
- 0
rest s
&5
USTHES Waueg
6 ld!
D 1
t t
4 ol
$ ol
§ 91
9 13
0 s
i o
£ v
13 0
o 0
t t
| R
USRI ey

e

siwiol

53-5%
¥8-08
6L-SL
vLOL
69-59
09
63-58
¥5-0§
6Py
o

op o1 dn

sjuedp[ueyd PRISOA BARIEY] jO UORNQINSI] D




-

. CA-IR-464
DOCKET NO. 05-0315
PAGE 25 OF 60

Lig'eors flmay

) aq.ltu gy gy
e e ey — e 'OUS
L9099 6555

¥65'9L r$-0s

Lt9'08 &rey

SEY'LE L4 gid

6072 $ op o1 dn

e e

)
—

s g
et X421

65-5§
505
1.7 4
0P
O 94 1y

Memmnbcq o
znnv'mcdg




CA-IR-464
DOCKET NO. 05-0315
PAGE 26 OF 60

i gt
S ¥

Mooocoge
zaeeocc‘o

|

(14

moL
645§

11
»or
[ 11
Yoot

smo)
6555
¥5-0S
oSy

6e-5¢
pE-0f



CA-IR-464
DOCKET NO. 06-0315
PAGE 27 OF 60

e e e e i e

YIT'E16'501 00T/ 171 WO ONUA By (3)
(95 sienmsafpy (L)
0orige's uonswalddy Ry (y)
LTIRE spsuet] (g}
0 ey gaf  (y)
(592" Lr9's) mef (p)
rog: s sasdig lRmRUpY  (2)
{IL1°L55) 5334
iz pusunizusiy wounsaau) ()
(968'107’s) smwuled \yauag  (v)
sRIRIngR)  (f)
ILYISS'T ol ()
TFBoT Altog
SO pud SPURPIAY] Easng  (4)
000005 suonnqtnueyy (9)
awo]  (7)
£11'964'2018 SOOT /T uoInRA WA ()
O

uopE||PUCIRY jessy v




CA-IR-464

DOCKET NO. 06-0315

PAGE 28 OF 60

B. Actuarial Valuation Value of Assets

A separate asset value (called “sctuarial valuation value™) is developed for purposes of
determining the plan contribuions. Under Intemal Revenue Service regulations, the method
must recognize market value and must fall within a 20% comidor around market value. The
actuerial vahuation value typically differs from market value in order 1o avoid fluctuations in plan
contributions resulting from wide fluctuations in current market value.

The method used 1o value assets recognizes net gains or losses over a five-year period
beginning with plan year 2004: 20% in cach of the next five years. The gain or loss for & given
year is the difference between the sctual market value at the end of the year and the expected
market value at the end of the year (based on the beginning of year market value accumulated
with an 8.5% return).

Galn or l.og for 2008

(1) Market Vatue on 1273172004 5 728,154,535

(2) Contributions 7,500,000

(3) Bencfit Payments (40,308,615)

{4) Administranve Expenses {351,506)

(5) Expected Income a1 8.5% 60,169,165

(6) Expected Market Velue on 12/31/2008: (1) + (2) + (3) + {4) + (5) 755,163,583

{7) Actual Market Value on 12/31/2008 747,265,486

{8) Gain/(Loas) for Year. (7)~(6) (7,898,097)

Unreconnized Portiop of Gains and Lozage

Year Ended Percemt Parcent Unrecognized
Becember 3 SGalnil.osg) KRecognized  Dnrecoanized i
(a) ) (c) @ (b) x (d)

2001 5 NA 100% 0% $ NaA
2002 N/A 80 20 N/A
2003 N/A 60 40 N/A
2004 10,782,701 40 60 6,469,621
2005 {7,393,097) 20 80 {6.313.478)
Total 151,143

W
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C. Investment Experience

The anmal rates of retum during cach of the last 32 years are shown below for markon value and the
value used to detenpine the plan comtributions (actuarial valuation value). Rates pricr to 1985 were determined
bry the plan’s prior actuary. In the calculation of the rates gince 1985, the plan’s expenses paid directly from the
asscts were treatad as investroerd losses and are included in the calculation of the net rates. Returns for 1998
and inter years are net of investment expenses only (i.e., nol edministrative expenses). Also shown are the
compeund rates averaged over various periods.

Investmant Retumn Investmant Retum
Pian Market Actuarisl Plan Markst Actuarisl

Year End Valus Vadue Yeoar End Valus Value
12/3172005 118% 8.68% 1273171985 23.65% 13.77%
123172004 10.13 8.67 123111984 5.06 5.87
12/312003 23.30 229 12/31/1983 14.32 15.06
127312002 {13.90} (14.69) 12310982 2027 10.60
1273172000 {1026) 1345 1273171981 .30 11.63
12312000 (Ga2) 15.03 12/31/1980 13.61 12.31
1273111999 30.10 25.19 123111979 191 697
12731/1998 16.38 15.03 1213111978 647 675
12311997 1523, 13.49 12511977 3.42 512
1213111996 1392 1127 12311976 9,18 {154}
123171995 2647 8.96 1273171978 14.69 4.83
12/31/1994 Qm 11.27 127311974 (747 4.74
123111993 16.16 11.62
127311992 420 351!
123171991 25.93 13,48
12/31/1990 (1.67 0.78
1273171989 2200 9.35
1273171988 6.8% 058
127311987 055 11.15
1273111986 13.78 19.44

Masket  Actuarial

Valus Valus
Latent: S-year avernge 241 % %
10-year average 8.03 938
15-year average 979 10.77
All years average 9.57 9.32

' Includes a loss of 19.84% due to change in asset method. The “retum™ was 22.13% under the prinr method.
? Includes a gain of 16.26% due t change in asset method. The “rerurn™ was 7.25% under the priof method.

W
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A. History of Plan

The Retirement Plan for Employees of Hawatian Electric Company, Inc, Not Represcnted by
Collective Bargaining Agreements and the Retirement Plan for Employees of Hawailian Electric
Company, Inc., Represented by Collective Bargaiming Agreements were adopted by Hawaiian Electric
Compsny, Inc. effective Jamuary 1, 1941. Benefits under the plans were funded throngh Prudential
Group Anmity Contract No. GA-199. Effective Jamjary 1, 1947, Hilo Electric Light Compeny,
Lid. established a retirement plan for its employees. Benefits under that plan were funded through
Prodential Group Insurance Contract No. GA-219. Maui Electric Company, Lid. adopted s retirememt
plan for its employecs on August 1, 1954, Benefits under that plan were funded through John Hancock
Group Anmuity Contract No. 367 GAC.

Effective December 28, 1967, Maui Electric Company, Lid. entered into an agreement with First
Hawaiien Bank 10 administer the truss as pant of the Maui Electric Company, Lid. Pension Plan. As of
December 1, 1971, the separate non-bargnining and bargaining unit retiremnent plans of Hawaiian Electric
Company, Inc. were merged and coverage was axtended to include employees of Hilo Electric Light
Company, Inc. and Maui Electric Company, In¢, The name of the merged pian wes amended effective
July 1, 1983 and wag ihereafier called the Retirement Pian for Employess of Hawaiian Electric
Industries, Inc. and Panticipating Subsiditsica.

Thbe plan was restated effective January 1, 1989 10 include, among other changes, » five-year
vesting schedule, Molokai Electric Company, Lid. Pension Plan was merged into the plan effective
December 31, 1989.

The plan was again restated cffective January 1, 1994 1o reflect various prior amendments made
16 the plan 2nd certain amendments required by changes in the Jaws regulating the plan.

The plan was amended effective January 1, 1999 to provide a partial lump sum optionsl fonm of
distribution snd (0 extend desth benefits to single employees. A summiary of the principat provisions of
the plan is included in the next section.

The plan was again restated effective Janmary 1, 1998 to reflect amendments required by changes
in the laws regulating the pian
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B. Summary of Princlpal Plan Provislons

)

@)

1E)

4)

(5

(6)

Effective Date

Eligibility:

Compensation:

Final Average Compensation:

Vesting Service:

Credited Service:

Janwary 1, 1941, Latest smendment negotiated
Augua 15, 1998, Latest amendiment adopted
December §, 2008.

Employees of Hawaiian Electric Industrica, Inc. and the

controlled group to which participation is extended shall
participate upon commencement of employment (regular
employment for unicn employees).

Base pay inchiding salary reduction contributions to the
40] (k) plan, Section 125 plan, and Section 132(f) plan,

bt pot inciuding overtime or premium pay, bonuses or

contritutions o any other plan. Compensetion shall be
limited to the Jovel prescribed in Section 401(a)17) of

the Interna! Revenue Code.

The average monthly full-time raie of Compensation
paid to an employee during the 38-consecutive months
of his lnst 1en years of employment, which produce the
highest such average.

For parttime employees, monthly pays are multiplied by
a “fulltime equivalent” ratio.

The clapsed period of service from hire 1o termination.
For participants who sever employment and are
reemployed within a twelve-month period, Vesting
Service will also include such period of severnnce.

The clapsed period of service from participation to
termination. Union employees receive Credited Service
for the initial probationary period once they become
participants. Active Participants that retire or die on or
after age 55 will receive additional Credited Service for
any sick leave not used in the last 3 years of Vesting
Service, up 1o 8 maxinwum of 12 weeks for each such
year of Vesting Service.

Panicipants incurring a long-term disability shall be
grunted Credited Service for the period of such
disability prior 1o the commencement of the disiribution
of actrued benefits,

W
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()  Nomual Retirement:
{&) Eligibility Dae

() Monihly Bensfit

(8) Early Retirement:

(a) Eligibility Date

(b) Monthly Benefit

§ e ———

First day of the month in which the panicipant stiainy
age &3 if born on the 181 through 15th of the month
First day of the next following month if the participant
was born after the 15th. The day following the last day
of employment (after ataining age 65) with 30 days
advance writien notice from the panicipant.

i Barticipanty represepted by JBEW Unit 8

The lesser of (A) 1.839% times the participut’s
final raze of pay {converied to a monthly rate)
times Credited Service or (B) 60% of wuch final
rate of pary.

(i)  Perficloeguy not represensed by IBEW Unit 8

The lesser of (A) 2.04% times Final Average
Compensation times Credited Service or
(B) 67% of Final Average Compensaticn.

First day of the month not more than 10 years prior (o 8

participant’s normal retirernent date with at least § years
of Vesting Searvice ot after attainment of age 50 with at

teast 5 years of Vesting Service and 65 polnts {i.e., age

phas Vesting Service is at Jeast §5).

The benefit calculaied aa in [ 7)(b) above, reduced to
reflect earlier commencement in accordance with the
following schedule (interpolated to the pearest month):

ABS

60+ 100%
L1 (]
38 98
57 97
56 96
55 95
54 99
53 85
52 80
51 75
50 70




{9} Postponed Retirement:

(10) Vexting:

{11} Death Benefis for Vested
Participants:

{a) Eligibility

() Monthly Beaefit

CA-IR-464
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In determining the applicable percentage, a participant’s
actual age shall be increased by one full year for each
full year of Vesting Service in excess of 33 years.

If a participant remains in scrvice afler his normal
retiremnent dste, his retirement benefis will be calculated
as of such late retirement date and shall begin on the
firet day of the month following his last day of
cmployinent. Howevey, with 30 days advance written
potice from the participant, benefits shall begin on the
day following the last day of employment.

If & participant terminates service prior 1o meeting the
cligibility requirements for carly retirement, he will
receive & percentage of his normal retirement benzfit,
caleylated as in (7)(b) sbove, depending on his Vesting
Service in accordance with the fotlowing schedule:

Years of

Yesting Sexvice Percentage
Lessthan § 0%
5 and over 100

Benefits may commmence upon satisfaction of the Early
Retirement eligibility requiremnents in (8)(a) above.
Benefits commencing prior to normal retirement date
shall be actunrially reduced.

Death of a participant with vested benefits, with death
ocEuTing prior 1o the commencement of benefits.

The beneficiary will receive a lifetime pension
commencing on the date the panticipant would have
been firn eligible to retire, equai to the amount 1o which
the beneficiary would have been entitled had the
participant {A} terminated employment on the day of
death, (in the case of an employee who Qies while
actively employed), {B) survived 1o his carliest
retitement age, {C) retired on such earliest retirement
date with a 50% joint and surviver annuity, (D) and then
died.

For single panicipants that die prior o carliest
retivement age, the designated beneticiary will receive a

lump sum paymnent.




{12) Adjustmen: to Ratirement
Incoma:

(13) Form of Bepefit:
{s) Normal

(®) Optional
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(0 Forretiremeny or deaths following 103111979
gnd prier to Li/}/198]
Pensions are increased by 2.5% of the amount
payzble to 2 retiree or a surviving spouse ot
contingent annuitarg of a retiree or active
pasticipant, calculated as of the date of

retirement, for each 2.year period following the
panicipant’s date of retiremnent,

(D) Forreniremeni or deaths on or gfter [1/1/198)

‘The same as (i) above except that the percentage
shall be 3% instead of 2.5%.

Reduced 50% joint axd servivor annuity if married.
Single life annuity if single.

Full or partia! jump sum payout opticn up to $50,600,
33-1/3%, 50%, 66-2/3% or 100% conlingent annuitant
options, singte life annuity option and the social security
adjustment option. Options are actuarially equivalent to
a single-life annuity,

W
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A. Actuaral Cost Method

The acruarial cost method used in valuing a defined benefit plan provides for the funding or
expensing of retirement plan costs on an orderly basis. It is the actuarial cost method which assigna the
costs of the plan to the years of an employee’s service during which benefits are to be funded.

The projecied unit credit actuarial cost method was used ip the valustion. Under this method, the
contributions are the swn of (1) an amortization of the unfunded sctuarial present value of benefits
attributable 10 past service (the unfuinded acruarial accrued liability) and (2) the actuarial present velue of
benefits attributable to the current year's service (the normal cost).

A participant’s benefit attributable Lo past service is equal to his accrued benefit adjusted to take
into account future salary increases, in accordance with the actuarial sssumptions, His currens service
benefit is one year's increment of the projected benefit, again adjusted for future salary increases.

The actuarial assumptions determine the size of the present values described above. The
actuarial essumptions usad in the valuation are summarized in Section V1.C.

W
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B. Asset Valuation Method

The asset valuation method detcrmines the valuc of assets recognized at say vsluation date for
purposes of determining the range of contributions to the plan. Generally, asset valuztion methods tend
1o smooth wide market fluctustions and, therefore, recognize the growth of assets on & more orderly
basis. Under Internal Revenne Sexvice regulation 1.412(c)2)-1, the asset vahsation meshod mwst be
applied on & consistent basis year to year and must reflect the fair market value of plan assets. Further,
the assct valustion method must produce assets which fall within & 20% comridar of the murket value of
plan asseis as of the plan’s valuation date.

The asset valuation method recognizes the difference berween the actus]l market vahue of amets
and the expected market value of assets as of the valuation date over a five-year period; 20% in each of
the next five years.

This method was adopted effective January 1, 2004,

W




e et ¢ s

CA-IR-484
DOCKET NO. 05-0315
PAGE 38 OF 60

k1

C. Actuarial Assumptions for Funding

The actuarial assumptions detenmine the value of benefita expected to be paid under the plan.
The assumptions take into account probabilities for determining how many and at whal time employees
will betome eligible for benefita, the size of the benefits expecied 10 be paid under the plan, how long
benefitg will be paid, and the current vatue of future benefits.

The actuarial assumptions used in the cufrent valuation are the same a8 those used lasf year,
except for the current liability interest rates. These assumptions are shown below:

{1} Mormality: The 1983 Group Annuity Montality Table male and
female rates.
(2) Interest Rate: 8.5% per year net of investment expenses,
(3) Salary Increases: The following schedule shows representative rates at
selected ages.
Age Rates
20 17.29%
25 13.17
30 10.24
as 8.15
40 6.67
45 5.61
50 4.86
55 4.32
60 3.94
65 3.67
(4) Withdrawal: . The following schedule shows representative rates at
selected ages.
Rates
Age Males Females
20 7.4% 62%
25 49 37
30 34 2.5
is 24 1.7
40 1.3 12
45 0.7 0.7
50 04 03
5% and over 0.0 0.0
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(5) Retirement Age: The assumed rates of retirement are shown below:
Age Rate
Below S0 0%
50 2
51 2
52 2
53 2
54 4
55 13
56 15
57 15
58 15
59 15
60 13
61 15
62 30
63 28
64 3
65 50
66 50
67 50
68 and over 100

(6) Maximum Benefita: It is assumed that the maximurn benefit and pay limits
currently in effect will not increase.

{7 Pre-Retirempnent Death Benefit: 100% aof participants are asrumed to have bencficiaries
of the opposite sex, with females three years younger
than males.

(8) Expenses: $380,000

(9) Former Employees: It is assumed that former employees who are not
actively employed on the valuatian date will not be
rehired.

{10) Lump Sum Option: It is assumed that 20% of retiring participants will clect

the maximum allowable lunp sum payment.

Mortality table: as required under peasion law for lump
sum disuibutions.

{11) Current Liability

Interest Rates: Minimurn Funding: 5.19%
Maximum Deduction:  5.19%

W
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D. Actuarial Assumptions for Determining Accrued Benefits

The actuarial assumgiions used ip determining the actunrial present value of acerued benefits in
Section 11 of the report are identical with those described in Section VI.C. above except that {1) no future
pay increases have been 1aken into sccount, and {2) an interest rate of 5.75% instead of 8.5% was used.
The 5.75% interent rate is the discount rawe used to value liebilities for financial disclosure under FAS
No. 87. A retroactive salary increase assumption was applied to curent eamings of nou-bargaining
employees to determine the average 36 months’ earnings prior to the valuation date for purposes of
estimating acerued beaofits.

W
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C. Determination of the Actuarizl Gain or Loss

The plan experience expected to occur as a result of the various actuarial assumptions used in the
valuation rarely, if ever, maiches the actual plan experience. In most plana, the size of the participant
group is too small fer the various probabilities used in the acruarial 2ssurptions to provide meaningful
Tesults,

The actuarial gain or loss is a measure of the deviation of expected liabilities {determined as if all
actuarial assumptions were exactly realized) from those liabilitics resulting from actual plan cxperience.

Under the projected unit credit cost method, the actuarial gain (loss if negative) is determined as
the difference between:

(a) The expected unfunded actuarial accrued lability projected from the prior year's
valuation (adjusted for any plan changes or changes in actuarial assumptiona), and

() The actusl unfunded actuarisl accroed lisbility as of the valuation date.

If the actuat unfunded liability is greater than the amount expected, the plan has experienced an
actuarial loss. If the actugl amount is lower, the plan has experienced an actearial gain.

The first colunm shows the calculation of the true actua) gain or loss for the year. The second
column shows the gain or loss caleulated according to IRS rules for the minimum contribution funding
standard account {FSA). The second column is different from the first cohurm whenever the actual
unfunded actuarial accrued lability Is negative.

The calculation of the actuarial loss cccurring during the last plan year is shown below:

IRS Rules
Actual For FBA
(1} Unfunded Actusrial Accraed

Liability as of 1/1/2005 $ (116,799.560) $ N/A
(3) 2005 Normal Cost 13,781,868 N/A

{3) (1} + (2) with Iniesess to 1/1/2006:
[(1)+(2)) x 1.085 _ (111,774,156) N/A
{4} 2005 Contribution 7,500,000 N/A

W



CA-IR-464

DOCKET NO. 05-0315

PAGE 44 OF 60
43
IRS Rulas
Actual For FSA
{5) Intereston (4) 10 1/1/2006 $ 4,085 $ WA
{6) Flan Changes 591,399 NIA
(7) Assumption Changes 0 N/A
(8) Mcthod Changes 0 N/A
(9} Expected Unfunded Actusrial Accrued
Liability at 1/1/2006;
B)-{A)=(5)+ (E)+ (N +(8) (118,686,882) (67,420,198)
(10) Actual Unfimded Actuarial Accrued
Liability ar 1/1/2006: (118,118,648) 0
{11) Gain (Loss): (9)—(10) (568,234) (67,420,198)

W
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D. Calculation of the Full Funding Limitation

Iraaitional Full Funding Limhatien

‘When the plan’s assets grow o a certain level, a3 compared to the plan's lisbilities, the minimum
required and maximum deductible contribution to a defined benefit are limited, This Limit, the ful)
funding limitation, is described in Sections 412(c)}(6) and (7) of the Internal Revenue Code and appeass st
periodic pointa over & plan’s history. It usually occurs as a result of favorable investment ar other
favorable plan experience or as 8 result of reducing the actuarial accrued lisbility through chamges in
actunrial cost methods or assumptions.

The full funding limitation is cqual to the excess of the actuarial acerued lisbility and normal cost
over the lesser of market value or acruarial valuation of assets. The asset value is offset by the funding
standard account credit balance in devermining the full funding limitation for the minimum required
contribution. Both the minimum required and maximum deductible contributions are restricted to the foll
funding Limitati '

When the contributions arc restricted by the full funding Limitation, the actuzrisl accrued liability
and ali existing amortization bases are considered to be fully funded.

The ful! funding limitation for the minimum required and maxirmum deductible contributions is
derermined as follows: .

Minimum Maximum
Required Deductible
Contributlon Contribution
(1) Actuanial Accrued Liability ) $ 628,995,695 $ 628,995,695
(2) Normal Con 14,522,776 14,522,775
(3) Asset Value:
(a) Market Value 747,265,486 747,265,486
(o) Valustion Valuc 747,114,343 747,114,343
{t) Funding Standard Account
Credit Balance £7,420,198 —UA__
{6} Nt Value: lesser of (8) or
{bt) offset by (c) 679,694,145 747,114,343
(4) PFull Funding Limitation at 1/1/2006:
(1) + {2) - (3), {not less than 0) 0 0
{5) Ful! Funding Limitation at 12/31/2005:
1.085 x (4) . 0 0
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BPA '84 Full Funding Limhtation Threshold

The Retiremenm Protection Act of 1994 added ancther full funding limitation threshold. The full
fimding limitation will not be less than the excess of 90% of “current lability” over the actarial value of
assets.

The intercst rate used in cakulating the current liability minimum full funding threshold (in
accordance with the extended provisions of the Pension Funding Equity Act of 2004) must fall within 8
90% - 100% comidor around the corporate band weighted average interest rate for the four-year period
ending December 31, 2005. A 5.19% interest rate was used for calculating current lisbility, which falls
within the acceptable range of $.19% to 5.77% for plan ycars beginming on January 1, 2006. As required,
the monality table used in the calculations is the 1983 Group Anmiity Morality Table (separate matey for
males and females),

The full funding limitation is described in Section 412{c){7) of the Internal Revenue Code. The
ssset value used for this calculation is the actuarial value of plan assets without the fimding standard
account credit balance offset,

The RPA *94 full fimding limjtation threshold had no impact on the 2006 plan year contribution.

{1y Current Liability at 1/1/2006

(a) Actives - Vested Benefits $252,085373

(b) Actives - Non-Vested Benefits 53,814,366

(c) Retirees and Survivors 474,312,545

(d) Vesied Terminated Participants 873480

() Total 788,927,176
) 2006 Accruat 31,320,332
(3)  Expected 2006 Distributions 43,766,305
{4) Expected Expenses 380,000
{5) Expected Current Liability at 12/31/2006

1.0519 x [{}) + {2) ~ (4)] ~ 1.02595 x (3) 317,516,077

(6} 90% of Current Liability Discounted
to 1/1/2006: 90 x (5) + 1.085 678,123,935

M Actuarial Value of Assets
(not reduced by credit balance) 747,114,343



(€] Asset Value a1 12/31/2006
(not inchading contribution):
1.085 % {(7) ~ (4)) - 1.0425 2 (3}

(9} Asset Value Discounted to 1/1/2006
(8)+ 1085

(10)  Full Funding Limitation Threshold:
(6) - (9) (not less than zero)

(11)  Full Funding Limitstion Threshold:
at 12/31/2006: (10) x 1.085

150% Current Lisbility Deduction
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$ 764,579,868

704,681,906

The Pension Protection Act of 2006 increased the maximum deductible contribution allownnce
from 100% to 150% of current linbility less assets for plan years beginning in 2006 and 2007.

The interest rpte used in calculating current lisbility for this purpose is the same as the interest
rate used to calculate the RPA ‘94 full funding limilation currem liability. As required, the monality
table used in the calculation is the 1983 Group Annuity Mortality Table (separate rates for males and

females).

The maxirmm deductible contribution is equal to the amount necessary to fond 150% of the
current lisbility projected to the end of year. This amount is $461,694,248, calculated as shown below:

(12)  150% Curent Liability at 12/31/2006:
(13)  Velustion Value of Assets at 12/31/2006:

(itcm (8) above)

(14)  150% Current Lisbility Deductible
Contribution: (12)-(13)
(not less than zero)

$1,226,274,116

764,579,868

461,694,248

W
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E. Calculation of the Deficit Reduction Contribution

The Retirement Protection Act of 1994 (RPA *94) requires a potential additional deficit
reduction contribution if the current liability {using the highest rate allowable for the plan year) is less
than 0% funded. In accordance with the extended provisions of the Pension Funding Equity Act of
2004, a 5.77% interest rate was used in calculating current liability for purposes of this DRC gateway
test. As required, the monality teble used in the calculstion is the 1983 Group Anauity Mostality Table
(sepamie rates for males and females).

The plan is exempt from this additional centribution because the current liability (using the
highest rate allowable for the plan year) is at least 30% funded, as shown below:

() Currem Lisbility at 1/1/2006

{a) Actives - Vested Benefits $229.108,883

(b) Actives - Non-Vested Benefits 48,900,506

{c) Retirces and Survivors 451,196,625

(d) Vested Terminated Panticipants __1.634357

(c) Tota! 736,840,371
vd) Valuation Value of Assets at 1/1/2006

(not reduced by eredit balance) 747,114,343
(3)  Funded Ratio: (2} +(1) 101.39%

\\ 4
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Total Qutflow Contributions
$11.216,082
2,805,408
4 807,005
3,270,854
1,427,900
; 1289,574
2,118,003
) 3,524,044
. 14,573,223
5.048278
5,302,276
8,287,071
124
2,079,528
0471017
4,008 201
22,651,448
26,380,420
7,500,000

o= Contrintions

$3.313,85
0,185,837
D, 134,508
1,000,037
2500727
3,207,705
4,262,760
4,578,103
5,208,163
4,912,504
5,008,890
8,136,204
ANIT
22,741,169
25,020,665
27,164,468
30,076,042
35615,135
BINEE
45822
38,012,805
41 478 400
43ATCREY

P YT Ry e

1,610,241 (ol mxpannea)

41708
3,874 287
3,940,868

JT74238
6470011
4,486,708 ,
3,800,328

2,917,908
3,702,484
3180

Ranefit Pavments
$r. 727,021
8,425,853
0,348,230
9,854,667
10,952,778
JBB2.400
3,038,957
4,201,362
5.514,607
4,439,555
4,707,102
5,844,488
7.040,807
0.121,057
1,148,578
214,508
27,101,604
30,138,225
31,784,780
33,4687 854
33,004,037
38,375,038
40,308,615
e Bensl Paymants

HEI RETIREMENT PLAN: Azsst Cashflow ~E
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% %
January 1 ABD MV PRO [ 14
1084 $135,118.038 2T%
1985 157,074,223 o1
1688 174 387 478 107
1987 168,610,209 113 $248.858, 364 86%
1088 188,600,345 13 242 443,800 &8
1989 164,380,013 118 242,804 834 23
1800 214,368 321 120 267,160 481 108
1091 231,514,574 119 286,120,888 [
1802 256,648,112 138 32812324 111
1893 248,083,673 140 310,038,020 112
1964 321,196,708 120 410,560 447 1.
1685 310,757,200 123 362,918,088 100
1808 Jg2.511.748 128 476,403,204 103
1997 409 475870 33 504,883 867 108
1908 433,807,681 141 531,270,754 115
1968 475,238,050 144 882 354 767 118
2000 437,861,107 190 520,075,008 185
2001 472,711,553 169 850,317,804 143
2002 514,105,202 134 805,228,702 114
2003 571,660,057 2,8 874,007,183 a3
2004 851,772,869 108 764,482, 920 20
2005 892,370 836 105 814,817,520 8
2006 745,884 434 100 878,828,001 85
2008
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CA-IR-488
Ref: HELCO Response to CA-IR-51, Attachment 2; EPM Proposal dated 6/9/2004.

The Table of Contents for this Confidential Attachment (on page 3) indicates that the full
document consisted of 32 pages and Attachments A through E. However, your response
provided only the first 8 pages. Please provide the remaining pages of the original document as
well as any contracts and correspondence associated with the acceptance of the proposal.

HELCO Response:

See CA-IR-488 Attachment 1 for the complete version of CA-IR-51, Attachment 3. Attachment

1 is confidential and will be provided pursuant to Protective Order No. 22593, dated June 30,

2006. Because the requested information is voluminous, it is available for inspection at HECO's

Regulatory Affairs Division office, Suite 1301, Central Pacific Plaza, 220 South King Street,

Honolulu, Hawaii. Please contact Dean Matsuura at 543-4622 to make arrangements to inspect

the requested information. The following agreements are also provided:

» Attachment 2 for the General Services Master Agreement between HELCO and Process
Controls, Inc. dated June 9, 2004; and

e Attachment 3 for the executed service contract dated July 1, 2004 between HELCO and
Process Controls, Inc. for the asset optimization services described in Attachment 1 of this

information request.
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The requested information is confidential and will be provided pursuant
to Protective Order No. 22593, dated June 30, 2006. Because the
requested information is voluminous, it is available for inspection at
HECO's Regulatory Affairs Division office, Suite 1301, Central Pacific
Plaza, 220 South King Street, Honolulu, Hawaii. Please contact Dean
Matsuura at 543-4622 to make arrangements to inspect the requested
information.
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CA-IR-491

Ref: HELCO Response to CA-IR-381(b), Hill Plant Demineralizer O&M Savings.

The response provides a comparison of “Estimated Evaporator Costs” to “Estimated RO/EDI
Costs.” Please provide the following information:

a. For each of the “Estimated Evaporator costs” amounts, please explain where such costs are
included within the Company’s asserted O&M expenses, by NARUC Account and with
workpaper references.

b. Provide supporting workpapers, calculations and supporting documentation for each of the
cost amounts shown in the data table provided in response to part (b).

HELCO Response:

a. The “Estimated Evaporator costs” amounts were not specifically budgeted, and thus there
are no workpapers showing where they would be recorded. Actual evaporator costs are
included throughout Hill plant’s operation and maintenance NARUC Accounts, as seen in
HELCG-WP-101(C) as follows:

Operation

500220 SUPERVIS & ENGINEERING
502220 STEAM EXPENSES

505220 ELECTRICAL EXPENSES
506220 MISC STEAM POWER EXP

Maintenance

510220 SUPERVIS & ENGINEERING
511220 STRUCTURES

512220 BOILER PLANT

513220 ELECTRIC PLANT
514220 MISC STEAM PLANT

See table below and Attachment 1 for workpapers, calculations and supporting documentation
for each of the cost amounts shown in the data table provided in response to CA-IR-381(b).
Atachment 1 is confidential and will be provided pursuant to Protective Order No. 22593, dated

June 30, 2006. Because the requested information is voluminous, it is available for inspection at
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. HECO's Regulatory Affairs Division office, Suite 1301, Central Pacific Plaza, 220 South King

Street, Honolulu, Hawaii. Please contact Dean Matsuura at 543-4622 to make arrangements to

inspect the requested information.

7 Evaporator (Status Quo) vs. RO/EDI Estlmaled 0&M Cost
4 ’f_Estlmated“‘" el

: ﬁ'f‘Esti@ﬁt ediis
/EDI &

A
A"IR-'491‘3"??’

R :IR-4915 0
! 133 L ;‘a’:imCostsﬂ;c«z vl Attﬁ%ﬁﬁé‘hﬁlﬁi
Annual Fuel Cost $128,940 . Page 77 -
Additional Puna Operation Cost $92,000 100 hours -
times 52
weeks times
$17.69/hr =
$92,000
rounded*
Operations and Maintenance - $20,000 Page 26 $23,700 Page 29
Annual $23,712 rounded
. ‘ down to $23,700
Additional Water Trucking Cost $95,000 Pages 5-6 - '
2,686,000

gallons/5,000
gallons per

load X $180
delivery cost
= $96,696
rounded down
to $95,000
Chemical Costs $10,000 Page 39 $1,500 Page 29
' ' $1,512 rounded
down to $1,500
Aux Power Costs - $22,000* Page 30
$21,771 rounded
up to $22,000
TOTAL ESTIMATED ANNUAL $345,940 $47,200

COST

Note *Per Assistant Superintendent of the Power Plant, to produce additional water at Puna to
support Hill, it would require on average approximately 80 to 120 hours/week of operator
. hours at Puna. For this analysis, used the midpoint of 100 hours per week.



CA-IR-491

DOCKET NO. 05-0315
ATTACHMENT 1
PAGES 1-57 OF 57

The requested information is confidential and will be provided pursuant
to Protective Order No. 22593, dated June 30, 2006. Because the
requested information is voluminous, it is available for inspection at
HECO's Regulatory Affairs Division office, Suite 1301, Central Pacific
Plaza, 220 South King Street, Honolulu, Hawaii. Please contact Dean
Matsuura at 543-4622 to make arrangements to inspect the requested
information.






